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  ABSTRACT 
 
The world of work is constantly changing and the notion of “work” itself is no longer what it 
used to be. Factors such as globalisation, increased international competition and technological 
advancements have led to the emergence of new forms of work and new empirical realities to 
the world of work. Furthermore, the informal economy is rapidly growing – thus creating a 
parallel economy to that of the formal economy. In developing countries such as South Africa, 
work in the informal category is becoming the norm rather than the exception. A large 
proportion of workers in this category comprises of women workers from previously 
disadvantages groups. This indicates linkages between work in the informal economy and 
factors such as poverty and gender inequality. Informal economy workers are often not 
recognised as “workers”, are primarily characterised by a lack of labour and social protection 
and are often referred to as being part of the unorganised sector due to being unrecognised and 
unregulated. These workers are specifically excluded from labour law protection, as such 
legislation primarily applies to workers in formal workplaces and requires an identifiable 
employer-employee relationship. This is why labour law is considered to be in crisis. It is 
failing to protect this particularly vulnerable category of workers. The larger the informal 
economy becomes, the greater the need for protection. It is therefore imperative that labour law 
protection be extended to these workers. It is, however, insufficient to simply extend the 
traditional-employment regulatory framework to informal economy workers. What is required 
is the development of an equally effective means of regulation that is innovative and tailored 
to the specific needs of workers in this category.  
   
This minor dissertation focuses on informal traders as workers in the informal economy who 
lack labour law protection. These workers face a number of challenges because of their non-
recognition as workers. They work in extremely adverse conditions due to inadequate 
infrastructure, while the current framework governing informal traders in South Africa is 
fundamentally fragmented and are punitive, rather than enabling, in nature. Although it is 
imperative that labour law protection be extended to these workers, this cannot be done without 
the development of enabling legislation specific to informal traders. Worker organisation is of 
significant importance in this regard as it will promote awareness of labour rights, as well as 
decent work. Additionally, this study considers the position of informal traders in the foreign 
jurisdiction of India in order to establish best practices with regard to these workers.  
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CHAPTER 1 
INTRODUCTION 
1.1. Background 
At common law, the idea of labour law was premised on individual employers and 
employees designing their personal regulatory frameworks by means of the contract of 
employment.1 As a result of this arrangement, employers were placed in a stronger 
bargaining position while employees were treated as a mere commodity in a transaction.2 
This inherent inequality in the employment relationship led to the evolution and 
centralisation of labour law.3 The purpose of labour law was (and is) therefore, to act as 
a countervailing force to the inequality in bargaining power.4 It is primarily aimed at 
protecting employees in the traditional full-time employment paradigm5 and favours a 
single form of worker organisation, that is, trade unionism.6 The focus of labour law is 
thus on the “protection of employees in employment”.7 The reality is, however, that the 
notion of “work” is no longer what it used to be.8  Work is becoming increasingly diverse 
with a substantial portion thereof being performed by “non-standard”, “precarious” or 
“atypical” workers, including workers in the informal economy.9 According to the ILO 
statistics, 61% of the global working-age population was comprised of informal workers 
and only 39% constituted formal workers.10 An additional 34% of the global working-
age population were own-account workers and 85% of these workers operate in the 
informal economy.11 These workers essentially fall beyond the standard framework of 
employment and are consequently excluded from labour law protection as the existing 
                                                     
1 Du Toit “Should precarious work be the focus of labour law” 2018 ILJ 2089 2097. 
2 Van Staden and Smit “The regulation of the employment relationship and the re-emergence of the contract of 
employment” 2010 TSAR 702 704. 
3 Du Toit (n 1) 2096. 
4 Davies and Freedland Kahn-Freund’s Labour and the Law (1983) 18. 
5 Smit and Fourie “Perspectives on extending protection to atypical workers, including workers in the informal 
economy, in developing countries” 2009 TSAR 516 516. 
6 Du Toit (n 1) 2097. 
7 Le Roux and Rycroft (eds) Reinventing Labour Law: Reflecting on the First 15 Years of the Labour Relations 
Act and Future Challenges (2012) 31. 
8 Van Jaarsveld “Contract of employment: weathering storms in mixed jurisdictions? Some comparative 
reflections” 2009 THRHR 217 281. 
9 Benjamin “Decent work and non-standard employees: Options for legislative reform in South Africa: a 
discussion document” 2010 ILJ 845 845. 
10 ILO modelled estimates, November; ILO, 2018a https://www.ilostat.ilo.org/data/ (25-11-2019); ILO World 
Employment and Social Outlook: Trends 2019 (2019) 6. 
11 ILO modelled estimates, November; ILO, 2018a (n 10). 
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legislative framework is not geared to their needs.12 It is for this reason that labour law 
is considered to be in crisis.13 Labour law scholars across the world debate the function 
and future of labour law14 and attack it for failing to protect the most vulnerable 
workers.15  
 
Benjamin describes the dilemma as follows: 
 
“The effective implementation of labour law also requires that the legal authorities are able 
to locate a clearly identified employer who will comply with the statutory obligations of 
the employer … Workers may be located in complex chains of production in which there 
is no identifiable ‘employer’, or work, particularly survivalist work, may be performed for 
the worker’s own account.”16  
 
Evidently, the dependence on a traditional employer-employee relationship emanating 
from a contract of employment results in the exclusion of workers located in these 
“complex chains of production”.17 The very fabric of labour law is thus fundamentally 
exclusionary, and the challenge is therefore whether it is “conceptually coherent, relevant 
to the new empirical realities of the world of work, and normatively salient in the world 
as we now know it”.18   
 
The focus of this minor dissertation is the informal traders as a category of workers in 
the informal economy.19 The informal economy has not only persisted, but it has emerged 
in various forms and in unexpected places.20  In middle income countries such as South 
Africa, work in the informal economy is becoming increasingly prevalent and is 
                                                     
12 Du Toit (n 1) 2091. 
13 Davidov and Langille (eds) The Idea of Labour Law (2011) 1. 
14 Fourie Finding Innovative Solutions to Extend Labour Law and Social Protection to Vulnerable Workers in 
the Informal Economy (2018 thesis NWU) 1. 
15 Davidov and Langille (eds) (n 13) 1. 
16 Benjamin “Informal work and labour rights in South Africa” 2008 ILJ 1579 1588. 
17 Benjamin (n 16) 1588.  
18 Davidov and Langille (eds) (n 13) 1. 
19 The ILO recently adopted the Recommendation Concerning the Transition from the Formal to the Informal 
Economy 2015 (No. 204) which defines the “informal economy” as “all economic activities by workers and 
economic units that are in law or in practice not covered or insufficiently covered by formal arrangements”. 
20 Vanek et al “Statistics on the informal economy: definitions, regional and challenges” 
www.wiego.org/sites/default/files/publictaions/files/Vaneck-Statistics-WIEGO-WP2.pdf (09-09-2019). 
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beginning to constitute the norm, rather than the exception.21 In South Africa, the 
informal economy accounted for 13.6% of total employment in the second quarter of 
2019.22 In the third quarter of 2019, it accounted for 18.3% of total employment.23 
Evidently, work in the informal economy is increasing and will continue to do so at a 
rapid rate.24 Workers in this category are often characterised by precariousness and 
vulnerability to poverty due to inadequate labour and social protection measures.25 As 
the informal economy continues to grow, the need for labour and social protection 
increases.26 It is therefore, of the utmost importance that labour and social protection 
measures are extended to these vulnerable workers.27 
 
1.2. Problem statement 
This minor dissertation particularly focuses on informal traders as vulnerable workers in 
the informal economy. In this study, the concept of an “informal trader” encompasses 
mobile street traders who move from place to place, street traders occupying a temporary 
built-up structure, as well as market traders. In South Africa and other developing 
countries, informal trading is highly prevalent and accommodates people who are unable 
to enter and/or remain in the formal sector.28 It constitutes a way for the unskilled, semi-
skilled, and unemployed to sustain their livelihoods29 and can be portrayed as a “vivid 
example of grass-root entrepreneurship, individualism and the exercise of civil 
liberties”.30 However, in many cities, informal trading constitutes a highly contested 
informal economic activity due to two main conflicting interests.31 These are: the right 
to earn a livelihood, a notion closely related to the constitutionally enshrined right to 
                                                     
21 Fourie (n 14) 4. 
22 www.statssa.gov.za/?p=12576 (25-11-2019). 
23 Statistics South Africa, Quarterly Labour Force Survey; formal employment accounted for 68.5%, agriculture 
accounted for 5.4% while private households accounted for 7.9% of the total workforce 
www.statssa.giv.za/?p=12695 (25-11-2019). 
24 ILO modelled estimates, November; ILO, 2018a (n 10); ILO World Employment and Social Outlook: Trends 
2019 (2019) 6 and 12. 
25 ILO Decent Work and the Informal Economy (2002) 3. 
26 Smit and Fourie (n 5) 516. 
27 Fourie (n 14) 6. 
28 ILO (n 24) 6. 
29 Matjomane Strategies used by Street Traders’ Organisations to Influence Trading Policy and Management 
in the City of Johannesburg (2013 thesis WITS) 19. 
30 Bromley “Street vending and public policy: a global review” 2000 International Journal of Sociology and 
Social Policy 1 11. 
31 See the Makwikana v eThekwini Municipality 2015 3 SA 165 (KZD) and South African Informal Traders 
Forum v City of Johannesburg 2014 4 SA 371 (CC) cases discussed in chapter 3 below. 
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human dignity,32 and the right to use public spaces. Informal traders are often seen as an 
“unsightly nuisance, a source of disorder or crime”, and a threat to the larger-scale, 
formal market due to the provision and affordable and easily accessible goods and 
services.33 Furthermore, informal trading is not seen as a sustainable contributor to the 
economy.34 Informal traders are consequently excluded from the scope of labour and 
social protection measures which exacerbates their vulnerability. Furthermore, the 
existing regulatory framework governing these workers in South Africa is highly 
fragmented as the Businesses Act35 delegates the power to enact by-laws to different 
local municipalities. Legislation and policies on informal trading are, in fact, not 
responsive to the challenges faced by these workers but rather tend to be primarily 
repressive of informal trading activities.36 Therefore, the existing regulatory framework 
fails to ensure the adequate extension of labour law protection to these vulnerable 
workers. 
 
1.3. Research question 
This minor dissertation examines the following question: to what extent can labour law 
measures be extended to afford informal traders adequate protection? 
 
1.4. Limitations of study 
This study excludes considerations of the extension of social protection measures to 
informal traders, save for the analysis of social insurance laws in terms of the definition 
of “employment laws” as defined in s 213 of the Labour Relations Act.37 It primarily 
focuses on the international law framework, particularly the United Nations and the 
International Labour Organization (ILO). 
 
 
 
                                                     
32 see s 10 of the Constitution of the Republic of South Africa, 1996. 
33 Bromley (n 30) 11. 
34 Bromley (n 30) 11. 
35 71 of 1991. 
36 Matjomane (n 29) 3. 
37 66 of 1995; these are the Unemployment Insurance Act 63 of 2001, the Skills Development Act 97 of 1998, 
the Employment Equity Act 55 of 1998, the Occupational Health and Safety Act 85 of 1993, the Compensation 
for Occupational Injuries and Diseases 130 of 1993. 
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1.5. This study proposes to:    
1) identify and analyse the scope as well as shortcomings of existing labour law 
protection measures in order to illustrate the need for the extension thereof to 
informal traders as vulnerable women workers; 
2) critically analyse the role of the ILO and the significance of the decent work agenda 
in protecting the interests of these workers; 
3) identify the existing labour law framework of a foreign jurisdiction, and investigate 
the successful extension thereof to informal traders, as well as tailor-made solutions 
to specifically cater for them; and 
4) make recommendations for the extension of labour law protection to informal 
traders, including the creation or development of tailor-made made solutions that 
specifically cater for these workers.  
 
1.6. Research methodology 
The methodology used for this research is a literature study comprising of an analysis of 
legislation, case law, scholarly articles, international legal instruments, electronic sources 
and textbooks. It also compares best foreign practices by studying the existing labour law 
protection measures in India. This jurisdiction was chosen due to its large informal 
economy which comprises a significant number of vulnerable women working as 
informal traders. India has successfully extended labour and social protection measures 
to informal traders in the form of tailor-made innovative solutions specifically designed 
for these vulnerable workers. This study therefore analyses these solutions and assess 
whether they can serve as guidance for the shortcomings in the South African regulatory 
framework. This study considers both foreign and international law. 
 
1.7. Outline of chapters 
Chapter 1 sets out the general introduction of this minor dissertation. 
 
Chapter 2 analyses the international framework regulating workers in the informal 
economy. 
 
Chapter 3 examines the contemporary national framework and compares the 
Johannesburg, Durban and Cape Town municipalities. 
 
 6 
 
Chapter 4 adopts a comparative analysis of the foreign jurisdiction of India to establish 
best practices in relation to regulating informal traders. 
 
Chapter 5 comprises a conclusion and recommendations. 
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CHAPTER 2 
THE INTERNATIONAL LAW FRAMEWORK 
 
2.1. Introduction 
International law plays a fundamental role in the development of labour law as well as 
the extension of adequate protection to vulnerable workers such as informal traders.38 
The Constitution of the Republic of South Africa, 1996 makes provision for the 
consideration of both international and foreign law.39 The Constitutional Court in S v 
Makwanyane stated that public international law includes both binding and non-binding 
law40 and that we can derive much assistance from it, however, in doing so we must 
consider the Constitution.41 This chapter therefore identifies and analyses relevant 
international institutions, namely, the United Nations (the UN) and the International 
Labour Organization (the ILO), and critically analyse the international instruments 
applicable to vulnerable workers in the informal economy. In respect of the ILO, 
cognisance is taken of South Africa’s implementation of these international standards, 
particularly the ratification of conventions. This chapter also notes India’s ratification of 
certain international conventions, while an analysis of best foreign practices follows in 
Chapter 4. 
 
2.3. The United Nations  
The United Nations (hereinafter the “UN”) is an international organisation established in 
1945.42 The UN’s stated purpose includes to maintain international peace and security, 
to develop friendly relations among nations based on respect for equal rights and self-
determination, to achieve international cooperation in solving matters if an economic, 
social, cultural or humanitarian character and promoting respect for human rights and 
fundamental freedoms.43 It comprises 6 principal organs, namely a General Assembly, a 
                                                     
38 Fourie (n 14) 85. 
39 It is important to note that the Constitution mandates the consideration of international law in s 39(1) as it 
states that “When interpreting the Bill of Rights, a court, tribunal or forum – (b) must consider international 
law; and (c) may consider foreign law”, s 233 further provides that “When interpreting any legislation, every 
court must prefer any reasonable interpretation of the legislation that is consistent with international over any 
alternative interpretation that is inconsistent with international law”. 
40 S v Makwanyane 1995 3 SA 391 (CC) par 35. 
41 S v Makwanyane (n 40) par 39. 
42 https://www.un.org/en/about-un/ (02-11-2019). 
43 a 1 of the Charter of the United Nations and Statute of the International Court of Justice. 
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Security Council, an Economic and Social Council, a Trusteeship Council, an 
International Court of Justice, and a Secretariat.44 In 2011, UN Women was established. 
This is an organisation of the United Nations dedicated to gender equality and the 
empowerment of women.45 It seeks to make the vision of the 17 Sustainable 
Development Goals (SDGs) a reality for women and girls and advocates for their 
participation in all aspects of life.46 These goals are interrelated and seek to balance 
economic, social and environmental aspects of sustainable development.47 Three of these 
goals are particularly significant to informal traders, namely the eradication of poverty; 
gender equality as well as decent work and economic growth.48 A large proportion of 
informal traders is comprised of women from previously disadvantaged groups who are 
living in extreme poverty.49 These workers are faced with extremely adverse working 
conditions and it is imperative to create conditions that promote decent work in order to 
create decent living. 
 
2.3.1. The Universal Declaration of Human Rights (1948) 
The Universal Declaration of Human Rights (hereinafter the “Declaration”) is a 
document that has played a significant role in facilitating the protection of human 
rights.50 The Declaration sets out fundamental human rights that are to be universally 
protected.51 These fundamental rights include the right to equality,52 the prohibition of 
discrimination,53 the right to own property,54 the right to equal access to public service,55 
the right to social security,56 the right to work, to free choice of employment, to just and 
favourable conditions of work and to protection against unemployment,57 as well as the 
                                                     
44 a 7 of the Charter of the United Nations and Statute of the International Court of Justice. 
45 https://www.unwomen.org/en/about-us (02-11-2019). 
46 The 17 Sustainable Goals can be found at https://www.unwomen.org/en/what-we-do/post-2015; these goals 
build on the Millennium Development Goals (MDGs) drafted in 2000 which primarily focused on reducing 
poverty, hunger, disease, gender equality and ensuring access to water and sanitation by 2015. 
47 (n 45) above. 
48 https://www.un.org/sustainabledevelopment/economic-growth (02-11-2019). 
49 In the second quarter of 2018, there were 47,6% women in informal trade compared to 30,6% of men.  
http://www.statssa.gov.za/?p=11375  
50 https://www.un.org/en/universal-declartation-human-rights (02-11-2019). 
51 (n 50) above. 
52 a 1 of the Universal Declaration of Human Rights. 
53 a 7. 
54 a 17.  
55 a 21(2). 
56 a 22.  
57 a 23. 
 9 
 
right to education.58 These fundamental rights are also relevant to informal traders as 
workers who are prone to discrimination, inequality, inadequate labour law protection 
and a constant infringement of their right to earn a livelihood. These workers can thus 
derive protection in terms of the Declaration. Since the ratification of the Declaration, 
several mechanisms have been adopted to enforce these fundamental human rights. 
These include the High Commission on Human Rights,59 the Human Rights Council, 
Special Procedures and Working Groups,60 as well as the UN Human Rights Treaty 
Mechanisms.61 
 
2.3.2. The International Covenant on Economic, Social and Cultural Rights (1966) 
The International Covenant on Economic, Social and Cultural Rights (hereinafter 
referred to as the “ICESCR” or the “covenant”) was adopted in 1966 and came into force 
in 1976.62 From the outset, the ICESCR provides for the right to self-determination and 
to freely pursue economic, social and cultural development.63 The covenant contains 
provisions particularly applicable to vulnerable informal economy workers such as the 
equal right of men and women to the enjoyment of all economic, social and cultural 
rights;64 the recognition of the right to work which, according to the covenant 
encompasses the right to equal opportunity to earn a living;65 as well as the right to just 
and favourable conditions of work which includes remuneration that provides all workers 
with fair wages, a decent living and safe and healthy working conditions.66 The covenant 
refers to the wider notion of “worker”, as opposed to “employee”, which illustrates the 
inclusion of vulnerable workers in the informal economy.67 It further provides for the 
                                                     
58 a 26. 
59 This is the main office in the UN that deals with human rights and aims to ensure that human rights standards 
are adhered to. 
60 The Council monitors and evaluates conditions of human rights globally, and identifies areas of concern.  
61 These committees are comprised of independent experts responsible for the implementation and monitoring 
of international human rights treaties. 
62 Mpedi and Nyenti Key International, Regional and National Instruments Regulating Social Security in the 
SADC: A General Perspective (2015) 11. 
63 a 1(1) of the ICESCR. 
64 a 3 of the ICESCR. 
65 a 7(1) of the ICESCR, the covenant further invites State Parties to take steps to realise these rights by 
implementing technical and vocational guidance and training programmes, policies and techniques. Fourie 
refers to this as an “integrated approach” which will ensure the sustainability and empowerment of vulnerable 
workers in the informal economy (Fourie (n 14) 88). 
66 a 7 of ICESCR. 
67 Mpedi and Nyenti (n 62) 15. 
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right to form and join trade unions.68 It should however be noted that the ICESR makes 
no provision for workers’ organisations that apply to workers outside the traditional 
employment paradigm.69 Provision is also made for the right to social security, including 
social insurance70 and social protection for mothers after childbirth,71 as well as the right 
to an adequate standard of living.72 South Africa signed the Covenant in 1994, however, 
it was only ratified in 2015.73 South Africa submitted its initial report to the Committee 
on Economic, Social and Cultural Rights in 2017.74 The Committee made a series of 
observations and recommendations on various matters including the significant 
inequalities that exist in the country as a whole, between provinces and both rural and 
urban municipalities. The Committee also noted the prevalence of precarious 
employment in the formal and informal economies.75 With regard to the latter, the 
Committee recommended that the government: 
 
i. introduce laws to regulate the informal economy, with a view to protecting 
workers from abuse, including by-law enforcement officials; 
ii. extend the coverage of the labour and social security legislation to these workers; 
iii. facilitate the transition of workers in the informal economy to the formal 
economy; and 
iv. prevent and mitigate the casualisation of work in the formal economy.76 
 
The ratification of the Covenant as well as the recommendations of the Committee will 
indeed play a significant role in improving access to socio-economic rights and ensuring 
social justice for all. South Africa is required to report back on the implementation of the 
recommendations by October 2020.77 It is submitted that the implementation of the 
                                                     
68 a 8 of ICESCR. 
69 Fourie (n 14) 88. 
70 a 9 of ICESCR. 
71 a 10(2) of the ICESCR. 
72 a 11 of ICESCR. 
73 https://indicators.ohchr.org (22-01-2020). 
74 ICESR Campaign (2019) “Summary of Recommendations for South Africa from the United Nations 
Committee on Economic, Social and Cultural Rights, available at https://dullahomarinstitute.org.za/socio-
economic-rights/research-and-publications/publications/screen-shot-2019-08-13-at-4-27-11-
pm.png@download/file/ENG%20OTB8429%20UWC%20Dullah%20omarCESR%2019@20July%202019
%5B17%5D.pdf (04-12-2019). 
75 (n 74) above. 
76 (n 74) above. 
77 (n 74) above. 
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recommendations regarding precarious employment will be highly beneficial to informal 
traders. 
 
2.4. The International Labour Organization 
The International Labour Organization (hereinafter the referred to as the “ILO”) is a 
specialised agency of the UN that was created to address and overcome labour and social 
issues through the adoption of international labour standards such as conventions, 
recommendations and declarations.78 The ILO was established in 1919, at a time of war 
and revolution and its Constitution formed part of the Treaty of Versailles.79 It was based 
on the idea that universal and lasting peace can only be established if it was based upon 
social justice.80 Article 427 of the ILO Constitution, 1919 highlighted nine general 
principles that were to guide the actions of the organisation in achieving social justice 
including that “labour should not be treated merely as a commodity”.81 In 1944, the ILO 
adopted the Declaration of Philadelphia which stated more strongly that “labour is not a 
commodity” and established basic human and economic rights.82 
 
The ILO comprises three main bodies, namely, the International Labour Conference, the 
Governing Body, and the International Labour Office.83 The ILO is the only international 
intergovernmental institution in which governments do not exercise exclusive voting 
powers.84 Employer and worker organisations participate on an equal basis with 
                                                     
78 https://www.ilo.org/global/about-the-ilo/lang--en/index.htm (02-11-2019); Mpedi and Nyenti (n 62) 17. 
79 Rodgers et al The International Labour Organization and the Quest for Social Justice, 1919-2009 (2009) 2. 
80 Preamble of the ILO Constitution, 1919 (Part XIII of the Treaty of Versailles). 
81 a 427 of the ILO Constitution, 1919  lists the following nine principles: (1) labour should not be regarded 
merely as commodity; (2) right of association; (3) payment of a wage adequate to maintain a reasonable 
standard of life; (4) eight-hour day or a forty-eight-hour week; (5) a weekly rest of at least twenty-four hours, 
which should include Sunday wherever practicable; (6) abolition of child labour and the imposition of 
limitations on the labour of young persons; (7) men and women should receive equal remuneration for work 
of equal value; (8) standard set by law in each country should have due regard to the equitable economic 
treatment of all workers lawfully resident therein; and (9) each state should make provision for a system of 
inspection. 
82 a I(a) of the Declaration of Philadelphia. 
83 The International Labour Conference is the highest policy-making body which meets annually and is attended 
by the national delegations of member states which comprise two government representatives, one employer 
representative and one worker representative.83 The Governing Body constitutes the executive arm and 
comprises 56 member states, 28 from governments, 14 from employer representatives and 14 from worker 
organisations, while the International Office is the ILO’s bureaucracy and thus performs the day-to-day work 
necessary to give effect to the ILO’s mandate; see a 2 of the ILO Constitution and Van Niekerk et al 
Law@Work (2019) 24.  
84 Rodgers et al (n 79) 11. 
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governments in the ILO’s governance85 and this is a distinct feature of the ILO referred 
to as “tripartism”.86 The ILO’s tripartite nature promotes social dialogue and ensures a 
“connection with economic reality that cannot be reproduced in an organisation where 
governments are the only spokespersons”.87  
 
In 1998 the ILO adopted the Declaration on Fundamental Principles and Rights at Work 
which requires member states to adopt at least the conventions containing the “core” 
rights namely, freedom of association and free collective bargaining, the elimination of 
forced labour, the abolition of child labour and the elimination of discrimination. The 
key feature of this instrument is its universality, because it set out principles and rights 
that had to be respected by all countries by virtue of their membership.88 Weiss correctly 
argues that at first glance, the Declaration appears to be a positive innovation, however, 
in reality it creates a hierarchy of rights, establishing important core labour rights and 
less important or normal labour rights.89 He further points out that the Declaration 
abandons the “hard law approach” and rather adopts a “soft law approach” that does not 
provide sanctions. Therefore, in terms of this soft law approach, states do not comply 
with the provisions of the Declaration.90 
 
In 2008, the Declaration of Social Justice for Fair Globalisation was adopted. It promotes 
the ILO’s Decent Work Agenda which was introduced in 1999 and is premised on 4 
strategic objectives, namely: 
 
a) promoting employment; 
b) developing and promoting social protection measures; 
c) promoting social dialogue and tripartism; and 
d) promoting and realising fundamental principles and rights at work.91 
 
                                                     
85 Tapiola and Swepston “The ILO and the impact of labor standards: Working on the ground after an ILO 
Commission of Inquiry” 2010 Stanford Law & Policy Review 513 513. 
86 Rodgers et al (n 79) 12; see also a 3 of the ILO Constitution. 
87 Rodgers et al (n 79)15. 
88 Rodgers et al (n 79) 220. 
89 Weiss “International developments in labour law in the last 20 years” 2018 ILJ 693 694. 
90 Weiss (n 89) 695. 
91 Rodgers et al (n 79) 224. 
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The 2008 Declaration reaffirms decent work as an essential principle of the ILO and 
recalls these four objectives as interrelated and mutually supportive.92 
 
2.4.1. The ILO and the informal economy 
The ILO referred to the term “informal sector” for the first time in the 1970s.93 The term 
gained currency after it was pressed into usage by the ILO in its Kenya Mission Report.94 
The purpose of this employment report was to highlight that the problem of employment 
in developing countries is not one of unemployment but rather of employed people who 
do not earn enough money to make a living.95 Thirty years later the ILO introduced the 
expanded concept of the “informal economy”. Currently, the ILO Recommendation 
Concerning the Transition from the Formal to the Informal Economy (ILO 
Recommendation 204) contains a comprehensive definition of the concept “informal 
economy” and defines it as: 
 
“all economic activities by workers and economic units that are in law or in practice not 
covered or insufficiently covered by formal arrangements; and does not cover illicit 
activities, in particular the provision of services or the production, sale, possession or use 
of goods forbidden by law, including the illicit production and trafficking of drugs, the 
illicit manufacturing of and trafficking in firearms, trafficking in persons, and money 
laundering, as defined in the relevant international treaties.”96 
 
The ILO describes the vulnerability of informal economy workers in terms of seven 
securities which they are often denied, namely: 
 
a) labour market securities (adequate employment opportunities through high levels 
of employment ensured by macroeconomic policies; 
                                                     
92 Rodgers et al (n 79) 224. 
93 Fourie (n 14) 107. 
94 Jha “Strengthening urban India’s informal economy: the case of street vending” available at 
https://www.orfonline.org/research/strengtheniing-urban-indias-informal-economy-the-case-of-street-street-
vending (10-08-2019).  
95 Tokman available at http://www.ilo.org/wcmsp5/groups/public---
ed_emp/emp_policy/document/meetingdocument/wcms_125978.pdf (10-08-2019). 
96 a 2(a) and (b) of the Recommendation concerning the Transition from the Informal to the Formal Economy 
2015 (No.204). 
 14 
 
b) employment security (protection against arbitrary dismissal, regulation on hiring 
and firing, employment stability compatible with economic dynamism); 
c) job security (a niche designated as an occupation or career, the opportunity to 
develop a sense of occupation through enhancing competences); 
d) work security (protection against accidents and illness at work, through safety 
and health regulations, and limits on working time); 
e) skill reproduction security (widespread opportunities to gain and retain skills, 
through innovative means as well as apprenticeships and employment training); 
f) income security (provision of adequate incomes); and 
g) representation security (protection of collective voices in the labour market 
through independent trade unions and employers’ organizations and social 
dialogue institutions).97 
 
With regard to informal traders, who are the focus of this study, the specific securities 
denied to them are adequate health and safety regulations, employment security, income 
security and representation. These workers are excluded from the scope of labour laws 
providing for employment security and representation as they refer to the narrow 
concepts of “employer” and “employee” and focus on a single form of worker 
organisation, namely, trade unionism.98 To the extent that informal traders are mentioned 
in health and safety regulations, the focus is on protecting public health and safety by 
punishing informal traders for unsanitary working environments, while no cognisance is 
taken of the lack of adequate infrastructure which seldom leads to accidents and illness 
at work.99 In 2019, South Africa saw a decrease in work in the informal economy which 
employed almost 3% fewer people than the year before.100 This was a result of the severe 
measures taken by police to eliminate illicit trade. In Johannesburg, a number of people 
were arrested and various people were killed as police raids on counterfeit goods sold by 
informal traders turned violent. This illustrates that the acts of local authorities in 
restricting informal trading has a severely adverse impact on these workers’ income 
security and an even greater impact on the economy at large.   
                                                     
97 ILO (n 25) 3. 
98 See the definition of “employee” in terms of s 213 of the Labour Relations Act 66 of 1995. See also s 4(1) of 
the Labour Relations Act which states that “every employee has the right – (a) to participate in forming a trade 
union or federation of trade unions; and (b) to join a trade union, subject to its constitution.  
99 See s 9 of the Occupational Health and Safety Act 85 of 1993. See also par 3.3.1 below. 
100 www.statssa.gov.za/?p=12948 (22-02-2020). 
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For the ILO however, the most meaningful way of viewing workers in the informal 
economy is in terms of “decent work deficits” – that is problems or constraints to the 
concept of decent work such as “poor-quality, unproductive and unremunerative jobs that 
are not recognised or protected by law, the absence of rights at work, inadequate social 
protection, and the lack of representation and voice”.101 According the ILO, the 
Conventions containing the fundamental human rights “must be promoted without delay 
and by all means possible” in order to countervail decent work deficits in the informal 
economy.102 These are the ILO’s 8 core Conventions, namely: the Freedom of 
Association and Protection of the Right to Organise Convention, 1948 (No. 87);103 Right 
to Organise and Collective Bargaining Convention, 1949 (No. 98); Forced Labour 
Convention, 1930 (No. 29); Abolition of Forced Labour Convention, 1957 (No. 105); 
Minimum Age Convention, 1973 (No. 138); Worst Forms of Child Labour Convention, 
1999 (No. 182); Equal Remuneration Convention, 1951 (No.100); and the 
Discrimination (Employment and Occupation) Conventions, 1958 (No. 111).104 These 
instruments extend protection to all workers, including those in the informal economy as 
there “cannot be a lower level of fundamental rights for workers in the informal economy 
as compared to those in the formal economy”.105 South Africa has ratified all of the 8 
core Conventions.106 
 
2.4.2. ILO instruments applicable to informal traders 
The ILO has, over the years, taken cognisance of the emergence of new forms of work, 
as well as work in the informal economy, and the need for international instruments that 
                                                     
101 ILO (n 25) 4. 
102 ILO (n 25) 44. 
103 This Convention refers to the wider notion of “worker” which extends protection to all workers, including 
informal traders. In terms of a 2 of the Convention, workers have the right to join organisations of their 
choosing. As such, informal traders may form and join representative organisations that are specific to their 
needs.  
104 This Convention prohibits discrimination and promotes equality of opportunity and treatment in respect of 
employment and occupation (see a 2). In terms of the Convention “discrimination” includes distinction, 
preference or exclusion which has the effect of nullifying or impairing equality of opportunity or treatment in 
employment or occupation. It further contains a definition of “employment and occupation” which is wide 
enough to include informal traders within the scope of protection (see a 1). Informal traders may therefore find 
protection under this Convention as the local authorities governing these workers often harass and evict these 
workers which infringes upon their livelihoods. This conduct constitutes an impairment of equality of 
opportunity or treatment in occupation which is prohibited in terms of this Convention.   
105 ILO (n 25) 44. 
106 https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:10011:0::NO::P10011_DISPLAY_BY,P10011 
_CONVENTION_TYPE_CODE:1,F (21-11-2019).  
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specifically address the challenges experienced by these vulnerable workers. Apart from 
international instruments that extend general coverage to workers in the informal 
economy, there are several instruments that are applicable to specific categories of 
workers in the informal economy, such as the Homework Convention 1996 (No. 177),107 
the Indigenous and Tribal Peoples Convention 1989 (No. 169),108 the Domestic Workers 
Convention 2011 (No. 189).109 The Domestic Workers Convention is aimed at improving 
the living and working conditions of domestic workers. Although the Convention applies 
specifically to domestic workers, it provides much guidance for the improvement of the 
circumstances of informal traders. It sets minimum standards for domestic workers such 
as basic rights,110 terms of employment,111 hours of work,112 remuneration,113 
occupational health and safety, as well as social security.114 The establishment of 
minimum working standards for informal traders is significant as these workers operate 
in a distinct working environment, namely, public spaces. These minimum standards 
should include basic rights at work, including freedom of association, the elimination of 
forced labour, child labour and discrimination, the provision of adequate infrastructure 
and child care services, as well as adequate social protection measures.115 
 
                                                     
107 In terms of this Convention, “home work” refers to work carried out by a homeworker in a premises other 
than the workplace of the employer. The Convention requires member states to adopt national policies that are 
aimed at improving the working conditions of homeworkers and is a very useful advocacy mechanism. 
108 This Convention contains a wide scope of application as it extends protection to seasonal, casual and migrant 
workers in agriculture, as well as those employed as labour contractors in particular. Independent contractors 
are explicitly excluded from the definitional scope of an “employee” in terms of the Labour Relations 66 of 
1995, therefore the Convention extends protection to these workers. South Africa has not ratified this 
Convention. 
109 South Africa has ratified this Convention available at 
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO::P11300_INSTRUMENT_ID:2551
460 (21-11-2019). 
110 aa 3, 4, 5 and 11 of the Convention. 
111 a 7 of the Convention. 
112 a 10 the Convention. 
113 a 11 of the Convention. 
114 aa 13 and 14 of the Convention, respectively. 
115 The Domestic Workers Convention further places an obligation on member states to ensure that these workers 
have adequate access to courts, tribunals or other dispute resolution mechanisms that are not less favourable 
than those available to workers generally (see a 16). It requires member states to develop and implement 
measure for labour inspection, enforcement and penalties with due regard for the special characteristics of 
domestic work. This dispute resolution mechanism is innovative and tailor-made to the needs of these workers 
(see a 17). A similar provision would be significant to informal traders. These workers require access to courts, 
as well as rights and recourse in cases of unlawful conduct by local authorities. 
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A problem that continues to persist, however, is the low ratification rate and 
implementation of these standards in national laws and policies.116 In many instances, 
developing countries with a higher prevalence of workers in the informal economy are 
reluctant to ratify these conventions.117 This is problematic in that the implementation of 
the provisions of these instruments at a national level could indeed better the 
circumstances of these vulnerable workers.  
 
2.4.2.1. Recommendation concerning the Transition from the Informal to the Formal 
Economy 2015 (No. 204)  
The ILO recently adopted this Recommendation in light of the rapid growth of the 
informal economy as well as the decent work deficits existing in the informal economy, 
such as the denial of rights at work, absence of quality employment, lack of adequate 
social protection and social dialogue.118 The Recommendation provides guidance to 
member states to: 
 
a) facilitate the transition of workers and economic units from the informal to the 
formal economy, while respecting workers’ fundamental rights and ensuring 
opportunities for income security, livelihoods and entrepreneurship; 
b) promote the creation, preservation and sustainability of enterprises and decent 
jobs in the formal economy and the coherence of macroeconomic employment, 
social protection and other social policies; and 
c) prevent the informalisation of formal economy jobs.119 
 
The ILO’s logic behind this transition is premised on the notion that “decent work” 
prevails more in the formal employment paradigm than it does in the informal, and that 
in order to counteract decent work deficits in the informal economy, a transition to the 
formal economy is required.120 The Recommendation seeks to extend existing labour law 
and social protection to workers in the informal economy and is wide in its scope of 
                                                     
116  Fourie (n 14) 112. 
117 ILO (n 25) 46. 
118 see Preamble of the Recommendation Concerning the Transition from the Informal to the Formal Economy. 
119 a 1 of the Recommendation concerning the Transition from the Informal to the Formal Economy 2015 
(No.204). 
120 See Preamble of the Recommendation concerning the Transition from the Informal to the Formal Economy 
205 (No. 204). 
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application.121 It applies to all workers and economic units including own-account 
workers, employers, members of cooperatives and of social and solidarity economy units, 
contributing family workers, employees in informal jobs for formal enterprises and 
workers in unregulated employment relationships.122 It seeks to promote social dialogue 
by recognising the diversity of the informal economy across member states and requiring 
competent authorities to identify the nature and extent of the informal economy and its 
relationship to the formal economy and to thereafter make use of tripartite mechanisms 
with the full participation of the most representative employers’ and workers’ 
organisations.123 The instrument further provides factors that member states should 
consider when designing coherent and integrated strategies to facilitate the transition 
from the informal to the formal economy,124 and promotes an integrated policy 
framework.125 The protection of fundamental rights at work is a central feature of the 
Recommendation, including social security, maternity protection, decent working 
conditions and a minimum wage.126 It is however, important to note that formalising the 
informal economy may not always adequately address the challenges faced by workers 
in the informal economy.127 Du Toit and Ronnie state that: 
 
“Regulation of the informal economy is thus suggested as a project involving not so much 
the extension of the existing framework to the ‘informal economy’ (in suitably adapted 
forms) as its transformation, premised on greater empowerment of workers both 
individually and collectively, into a system capable of regulating work in general and 
thereby transcending the distinction between ‘formal’ and ‘informal’ categories.”128 
 
                                                     
121 See a 1(a) and a 4 of the Recommendation.  
122 See a 4(a) – (d) of the Recommendation.  
123 a 6 of the Recommendation. 
124 See a 7(a) – (l) of the Recommendation which includes: diversity of characteristics; the circumstances and 
the needs of specific workers in the informal economy; the necessity to address diversity through tailored 
approaches; the effective promotion and protection of human rights; the fulfilment of decent work for all; and 
the promotion of gender equality and non-discrimination and the need to pay special attention to specific 
vulnerable groups such as women, young, migrants and older people. 
125 See aa 10, 11 and 12 of the Recommendation. 
126 See a 16 of the Recommendation. 
127 Fourie (n 14) 127. 
128 Du Toit and Ronnie “Regulating the informal economy: unpacking the oxymoron – from worker protection 
to worker empowerment” 2014 ILJ 1802 1804. 
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Academic writers are thus proposing the blurring of the lines dividing the two economies 
and thus the abandonment of the concepts of informality and formality.129 However, it is 
submitted, that blurring the lines between the two economies would not be an ideal 
solution if one considers that some people enter into the informal economy by choice.130 
It is therefore important that there is fluidity between the two economies while effective 
measures are developed to afford workers in the informal economy the same level of 
protection enjoyed by those in the formal economy. 
 
2.4.2.2. Convention concerning the Elimination of Violence and Harassment in the 
World of Work 2019 (No. 190)  
In 2019 the ILO adopted Convention 190 which recognises the right to work free from 
violence and harassment, including gender-based violence and harassment. The 
Convention recognises that violence and harassment in the world of work can constitute 
a human rights violation or abuse, a threat to equal opportunities and is unacceptable and 
incompatible with decent work.131 The Convention further acknowledges that violence 
and harassment in the world of work affects a person’s psychological health, as well as 
their dignity, and prevents women in particular from accessing, remaining and advancing 
in the labour market.132 The Convention refers to the wider concept of “worker” as 
opposed to that of an “employee” and adopts a wide conceptual framework in order to 
extend protection against violence and harassment to various categories of workers.  In 
terms of article 1 of the Convention, “violence and harassment” in the world of work is 
defined as:  
 
“a range of unacceptable behaviours and practices, or threats thereof, whether a single 
occurrence or repeated, that aim at, result in, or are likely to result in physical, psychological, 
sexual or economic harm, and includes gender-based violence and harassment.”       
 
The Convention seeks to protect workers and other persons in the world of work, 
employees as defined by national law and practice, persons working irrespective of their 
contractual status, persons in training, workers whose employment has been terminated, 
                                                     
129 See also Fourie (n 14) 128; Guha-Khasnobis, Kanbur and Ostrom (eds) Linking the Formal and Informal 
Economy: Concepts and Policies (2006).  
130 Fourie (n 14) 36. 
131 See Preamble of the Convention. 
132 (n 131) above. 
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volunteers, jobseekers and job applicants, and individuals exercising the authority, duties 
or responsibilities of an employee.133 It applies to all sectors including the formal, as well 
as informal economy.134 In terms of the Convention, a workplace includes public and 
private spaces that constitute a place of work.135 Evidently, this Convention recognises 
diversity in the world of work and is wide enough to cover workers in the informal 
economy and informal traders in particular. These workers are often subjected to 
harassment by the general public and local authorities, which impedes their ability to 
work and consequently affects their livelihood.  
 
The Convention imposes an obligation on ratifying member states to respect, promote 
and realise the right of everyone to a world of work free from violence and harassment.136 
It further requires that member states adopt an inclusive, integrated and gender-
responsive approach for the prevention and elimination of violence and harassment in 
the world of work, taking account of various role-players such as governments, 
employers, workers and worker representatives.137 This approach includes: 
 
a) prohibiting violence and harassment by law; 
b) ensuring that relevant policies address violence and harassment; 
c) adopting a comprehensive strategy in order to implement measures to prevent and 
combat violence and harassment; 
d) establishing or strengthening enforcement and monitoring mechanisms; 
e) ensuring access to remedies and support for victims; 
f) providing for sanctions; 
g) developing tools, guidance, education and training, and raising awareness in 
accessible formats as appropriate; and  
h) ensuring effective means of inspection and investigation of cases of violence and 
harassment, including through labour inspectorates or other competent bodies. 
 
                                                     
133 a 2(1) of Convention 190. 
134 a 2(2) of Convention 190. 
135 a 3(a) of Convention190. 
136 a 4(1) of Convention 190. 
137 a 4(3) of Convention 190; Making use of various role-players such as workers, employers and their respective 
organisations promotes social dialogue and gives a voice to these vulnerable workers.  
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The Convention is fundamentally inclusive of vulnerable workers, as it requires member 
states to adopt laws that ensure the right to equality and non-discrimination, including 
women workers and persons belonging to vulnerable groups or groups in situations of 
vulnerability that are disproportionately affected by violence and harassment.138 These 
provisions are of much significance for women workers in particular as they are 
predominantly affected by violence and harassment in the world of work due to existing 
power differentials. The Convention further highlights the importance of the role of 
public authorities in the prevention of violence and harassment in the case of workers in 
the informal economy.139 This recognises that workers in this category, such as informal 
traders, often make use of public spaces and are regulated by public authorities. In terms 
of the Convention therefore, public authorities have a duty to provide an environment 
free from violence and harassment as opposed to being the perpetrators, as in the case of 
informal traders. The Convention further provides for dispute resolution mechanisms at 
the workplace level, as well as outside the workplace.140      
 
South Africa, however, has not ratified this Convention.141 Currently, the Employment 
Equity Act142 (“EEA” or “the Act”) regulates the handling of harassment, as well as 
sexual harassment in the world of work, particularly in the Code of Good Practice on the 
Handling of Sexual Harassment (“The Code”).143 The EEA specifically covers 
employees.144 In terms of the section 6(3) of the EEA, “harassment of an employee is a 
form of unfair discrimination and is prohibited on any one, or a combination of grounds 
of unfair discrimination”.145 Harassment, however, is not defined in the EEA and the Act 
                                                     
138 a 6 of Convention 190. 
139 a 8 of Convention 190. 
140 a 10 of Convention 190. 
141 None of the ILO member states have ratified ILO Convention 190, while only Azerbajan, Cameroon, Iran 
and Luxembourg have submitted the Convention to their respective competent authorities 
https://www.ilo.org/dyn/normlex/en/f?p=1000:11300;13062077548778::::P11300_INSTRUMENT_SORT:3 
(19-11-2019).  
142 Employment Equity Act 55 of 1998. 
143 Reference to the Code in this section speaks to the Amended Code of 2005. It is important to note that 
currently, there are two Codes of Good Practice on the Handling of Sexual Harassment Cases in the 
Workplace, namely, the 1998 Code as well as the Amended Code of 2005. The Amended Code does not 
replace or supersede the 1998 Code which has not been withdrawn to date. As a result, both Codes remain 
relevant Codes of Good Practice. 
144 s 4 of the EEA. 
145 s 6(1) of EEA provides that “no person may unfairly discriminate, directly or indirectly against an employee 
in any employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital 
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only applies specifically to employees, as well as job applicants, which effectively 
excludes workers in the informal economy.146 The Code promotes the development of 
policies and procedures that will eliminate sexual harassment in the working 
environment. It states that, where sexual harassment occurs outside of the “working 
environment”, regard should be had to the Promotion of Equality and the Prevention of 
Unfair Discrimination Act.147 However, neither the Act nor the Code define what 
constitutes a workplace or working environment, contrary to the wide definition 
contained in the Convention. The Code contains a comprehensive definition of sexual 
harassment, as well as factors to establish sexual harassment.148 Importantly, it contains 
guidelines for sexual harassment policies in the workplace and provides for basic 
statements which should be included in such policies. These include: 
 
a) sexual harassment is a form of unfair discrimination on the basis of sex and/or 
gender and/or sexual orientation which infringes the rights of the complainant 
and constitutes a barrier to equity in the workplace; 
b) sexual harassment in the workplace will not be permitted or condoned; 
c) complainants in sexual harassment matters have the right to follow the procedures 
in the policy and appropriate action must be taken by the employer; and 
d) it will be a disciplinary offence to victimise or retaliate against an employee who 
in good faith lodges a grievance of sexual harassment.149 
 
South Africa has indeed progressed in addressing the threat posed by violence and 
harassment in the world of work and the Code provides substantial assistance to the 
courts in dealing with these particular cases.150 However, the current framework is not 
entirely in line with the Convention due to the narrow conceptual framework and lack of 
                                                     
status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV 
status, conscience, belief, political opinion, culture, language and birth”. 
146 See s 4 of the Act. 
147 4 of 2000; This Act will be discussed in greater detail in chapter 3. 
148 See item 4 and 5 of the Code. 
149 See items 7.4.1 – 7.4.4 of the Code. 
150 In light of both the EEA and the Code, the court in Campbell Scientific Africa (Pty) Ltd v Simmers 2016 1 
BLLR 1 (LAC) par 20 succinctly stated that: “At its core, sexual harassment is concerned with the exercise of 
power and in the main reflects the power relations that exist both in society generally and specifically within 
a particular workplace. While economic power may underlie many instances of harassment, a sexually hostile 
working environment is often ‘…less about the abuse of real economic power, and more about the perceived 
societal power of men over women’.” 
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an inclusive and integrated approach to the handling of violence and harassment. Upon 
ratification of the Convention therefore, the current framework must comply with the 
Convention and this will require a wider conceptual framework, including the use of the 
wider notion of “worker” as opposed to “employee”, and a wider and more inclusive 
definition of a “workplace” or “working environment”. Much guidance can be derived 
from the provisions of the Convention for the development of policies regulating 
violence and harassment for informal traders as workers who are prone to harassment. 
These policies should encompass the inclusive, integrated and gender-responsive 
approach as contained in the Convention. However, as the Supreme Court of Appeal 
succinctly stated in Akani Garden Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd, 
“laws, regulations and rules are legislative instruments whereas policy determinations 
are not … In order to bind the public, policy should normally be reflected in such 
instruments”.151 Evidently, a policy constitutes soft law and has no binding effect on the 
public. Accordingly, it is submitted that a policy prohibiting violence and harassment 
against informal traders should serve as a starting point. Ultimately, however, legislation 
reflecting this policy must be enacted.  
 
2.4.3. Evaluating the ILO 
The ILO has undoubtedly played a significant role in advancing the social and economic 
rights of workers.  It is, however, imperative that international labour standards adopted 
by the organisation provide for the needs of the changing world of work. Langille argues 
that labour standards: 
 
“… become isolated form the rest of “the house”, and that the “supervisory system” is seen 
as a formal (law on the books) legal exercise that has no traction, and no ability to get 
traction, in the real world.”152 
 
He argues that international labour standards are mostly:  
a) imposed externally and top-down;  
b) a-contextual because they are universal; 
c) comprehensive and detailed; 
                                                     
151 Akani Garden Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd case no 259/99 (SCA) (unreported) par 7. 
152 Langille “Imagining post Geneva labor law for post Geneva Washington consensus development” 2010 
Comparative Labor Law & Policy Journal 524 535.  
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d) constitute “hard” law backed by sanctions through real or desired conditionality; 
and   
e) resistant to alternate strategies.153 
 
For each of Langille’s points of criticism, Trebilcock levels a counter-argument. She 
states that ILO standards emerge from a process that involves member states at all 
stages.154  She argues that the ILO is flexible and member states are permitted, at the time 
of ratification, to exclude branches of economic activity or categories of workers from 
the scope of the standard’s application.155 She disagrees that ILO standards are 
comprehensive and detailed and argues that the content of instruments are for the most 
part “barebones” in relation to rights, obligations and prohibitions, but make provision 
for member states to determine these details by means of national laws.156 She further 
argues that the ILO Constitution does not refer to sanctions. To this end, she refers to 
article 33 of the ILO Constitution which empowers the Governing Body to recommend 
to the Conference “such action as it may deem wise and expedient to secure 
compliance”.157 She also notes the role of articles 24 and 26 of the ILO Constitution in 
bringing world attention to human rights violations in a number of countries, but 
acknowledges that there is indeed room for improvement within the ILO’s supervision 
and monitoring system.158 Lastly, Trebilcock argues that Langille’s argument that ILO 
standards are resistant to alternate strategies is a “clear overstatement”, otherwise none 
of the approaches to use soft law, to streamline the body of standards or use them as 
development tools would have been pursued within the ILO.159 
 
The ILO’s structure of governance has evidently been the subject of much debate and 
many academic writers are questioning whether there is a future for international labour 
standards. Firstly, the ILO adopts a voluntarist approach to the ratification of standards 
and does not impose an obligation on member states to ratify conventions. As a result of 
                                                     
153 Langille (n 152) 521 – 541. See also Trebilcock “Putting the record straight about international labor standard 
setting” 2010 Comparative Labor & Policy Journal 553 554. 
154 Trebilcock (n 153) 554. 
155 Trebilcock (n 153) 556. 
156 Trebilcock (n 153) 560.  
157 Trebilcock (n 153) 563.  
158 Trebilcock (n 153) 564. 
159 Trebilcock (n 153) 564 – 565. 
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the soft-law approach adopted by the organisation, member states are increasingly 
reluctant to ratify new conventions and in many instances, those that have ratified 
conventions do not honour their reporting obligations.160 Creighton argues that there are 
also self-imposed pressures within the ILO structure, such as the existence of an 
“excessively compartmentalised and hierarchical bureaucracy”, and the retention of 
employer and worker representatives who make little or no positive contribution to the 
work of the ILO as members of the Governing Body and International Labour 
Conference.161 There is also a growing need for the development of new standards that 
take account of changing circumstances in the world of work, such as the emergence of 
new forms of working relationships.162 It is therefore imperative for the ILO to adopt 
new standards that are more inclusive of workers who fall beyond the standard scope of 
work, such as workers in the informal economy. It is however, unfortunate that the 
formalisation of the informal economy is still the approach adopted by the ILO,163 and 
this is evidenced by the Recommendation Concerning the Transition from the Informal 
Economy to the Formal Economy (ILO Recommendation No. 204). Formalising the 
informal economy is futile, as this form of work requires instruments which are 
fundamentally different from those of the formal sector.164 It is further submitted that the 
ILO’s tripartite structure effectively excludes informal economy workers, as it primarily 
utilises trade unions as worker representatives and informal economy workers essentially 
fall beyond the definitional scope of trade unionism.165 Perhaps even more problematic 
for the ILO’s tripartite structure is that trade unionism itself is on the global decline and 
employers are losing interest in the ILO. The organisation is therefore facing fundamental 
challenges in the face of the new empirical realities of work. 
 
 
 
                                                     
160 Creighton “The future of labour law: Is there a role for international labour standards” in Barnard et al (eds) 
The Future of Labour Law – Liber Amicorum for Sir Bob Hepple QC (2004) 260.  
161 Creighton (n 160) 260. 
162 Creighton (n 160) 258. 
163 Weiss (n 89) 696. 
164 Weiss (n 89) 696. 
165 For instance, s 213 of Labour Relations Act 66 of 1995 defines a trade union as “an association of employees 
whose principal purpose is to regulate relations between employees and employers, including employers’ 
organisations”. This conception alludes to the traditional full-time employment paradigm and effectively 
excludes those who fall beyond this framework. 
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2.5. Conclusion 
International instruments play a significant role in the protection of workers in the 
informal economy. The ILO standards provide an overarching framework for the 
protection of labour rights and extends this protection to workers in the informal 
economy by means of general and specific labour standards. These workers find 
protection in terms of the eight core Conventions containing fundamental rights at work. 
This is due to the inclusive conceptual framework of these instruments, as it refers to the 
wide concept of “worker”. These fundamental rights apply equally to workers in the 
informal trade and they may derive protection therefrom, particularly as South Africa has 
ratified all eight Conventions. However, as illustrated above, the ratification rates of 
Conventions specifically applicable to vulnerable workers in the informal economy are 
extremely low. This is problematic in that the successful extension of labour law 
protection to workers in the informal economy depends on the implementation of the 
international labour standards into domestic legislation.166 Tailor-made and effective 
responses to the decent work deficits that exist in the informal economy can only be 
developed at national and local levels with the full participation of all relevant parties.167 
Therefore, non-ratification of standards or ratification without implementation is highly 
problematic. Perhaps it is indeed time for the ILO to strengthen its standard-setting by 
establishing an obligation to ratify Conventions. Furthermore, the tripartite structure of 
the organisation requires re-examination as it excludes non-standard workers and 
workers in the informal economy. The organisation should take cognisance of the role of 
other actors such as NGOs and MBOs in the protection of the rights of informal economy 
workers and perhaps include these role-players in the standard setting of the ILO.168  
 
 
 
 
 
 
 
 
                                                     
166 Fourie (n 14) 173. 
167 ILO Extending the Scope of Application of Labour Law to the Informal Economy (2010) 6. 
168 Fourie (n 14) 173. 
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CHAPTER 3 
THE SOUTH AFRICAN REGULATORY FRAMEWORK FOR INFORMAL 
TRADERS   
 
3.1. Introduction 
Informal trading is a long-established occupation and the vibrant array of informal traders 
is a “familiar characteristic of African cities”.169 Informal traders engage in various 
activities such as producing or transforming goods at home and selling them in the streets, 
sourcing goods from wholesalers and selling at different locations, as well as providing 
a range of services.170 These workers are historically disadvantaged, mainly black people 
who are marginalised to the fringes of society.171 In South Africa, informal trading was 
prohibited by apartheid legislation such as the Group Areas Act 41 of 1950172 and the 
Black (Urban Areas) Consolidation Act 25 of 1945173 until shortly before the political 
transition in the mid-1990s. During these times, informal trading was highly regulated 
and repressed by means of the issuing of a limited number of trading licenses, which was 
a mechanism to ensure that only a limited number of traders could conduct informal 
trading.174 This was until the enactment of the Businesses Act175 which aims to regulate 
the licensing and carrying on of all businesses, including informal trading.176 This Act 
was a key measure in deregulating and re-regulating business activities in South Africa 
and played a fundamental role in the removal of the barriers to conducting informal 
trading across the country.177 However, this Act delegates the supervision and control of 
informal trading to municipal authorities at a local government level178 which has in fact 
resulted in a fragmented regulatory framework and the exacerbation of the problems 
                                                     
169 Skinner “The struggle for the streets: processes of exclusion and inclusion of street traders in Durban South 
Africa” 2008 Development Southern Africa 227 227. 
170 Roever “Informal economy monitoring study sector report: Street vendors” available at 
https://www.wiego.org/publications/iems-sector-report-street-vendors (23-01-2020). 
171 Makwikana v eThekwini Municipality 2015 3 SA 165 (KZD) par 105.   
172 The purpose of this Act was primarily racial segregation. It assigned certain residential and business sections 
to particular racial groups and effectively, Black South Africans were prohibited from accessing suitable 
trading areas. 
173 This piece of apartheid legislation restricted economic activity in areas occupied by Black South Africans. 
174 Matjomane (n 29) 20. 
175 71 of 1991. 
176 Long title of the Businesses Act 71 of 1991. 
177 Skinner (n 169) 232. 
178 s 6A of the Act confers powers upon a local authority to supervise and control informal trading by means of 
a municipal by-law. 
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faced by these vulnerable workers. This is due to the lack of uniformity and the punitive 
nature of the by-laws enacted by local authorities. The enactment of the Businesses Act 
resulted in an increase of informal trading activities in all South African towns and 
cities.179 Informal trading plays an integral role in urban economies, as it not only 
constitutes a livelihood activity, but is also a source of affordable goods and services.180 
However, these livelihoods depend on the use of public spaces such as pavements and 
sidewalks – an area over which much conflict and competition exits.181 Informal trading 
is thus an extremely controversial and contested component of the informal economy.182 
These workers are among the most vulnerable of informal economy workers, particularly 
because they are excluded from the scope of labour law protection. The nature of their 
work and lack of adequate facilities and infrastructure, in most cases, exposes them to 
greater occupational health and safety risks, with no protection or recourse in this 
regard.183  
 
This chapter analyses the protection enjoyed by these vulnerable workers in terms of the 
Constitution as the supreme law of the Republic.184 It thereafter considers the extension 
of labour protection to informal traders in terms of employment laws as envisaged in 
section 213 of the Labour Relations Act.185 It then considers the protection afforded to 
women workers in particular under the Promotion of Equality and Prevention of Unfair 
Discrimination Act,186 thereafter the chapter analyses the regulatory framework under 
the Businesses Act187 and conducts case studies of municipal by-laws enacted by three 
municipalities in South Africa.  
                                                     
179 Pieterse “Rights, regulation and bureaucratic impact: the impact of human rights litigation on the regulation 
of informal trade in Johannesburg” 2017 PER 1 5. 
180 Skinner (n 169) 227. 
181 Skinner (n 169) 227. 
182 Skinner (n 169) 227. 
183 Bamu-Chipunza “Extending occupational health and safety law to informal workers: the case of street 
vendors in South Africa” 2018 University of Oxford Human Rights Hub Journal 61 61; workers in the 
traditional full-time employment paradigm enjoy protection in terms of the Occupational Health and Safety 
Act 85 of 1993 as well as the Compensation for Occupational Injuries and Diseases Act 130 1993. These 
national laws focus on conventional workplaces such as factories and mines as opposed to private homes and 
public spaces, therefore, workers in the informal economy are effectively excluded from their scope of 
application. 
184 See s 2 of the Constitution of the Republic of South Africa. 
185 66 of 1995. 
186 4 of 2000. 
187 71 of 1991. 
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3.2. The Constitution of the Republic of South Africa 
The Constitution of the Republic of South Africa, 1996 (hereinafter referred to as the 
Constitution) is the supreme law of the Republic and any law or conduct that is 
inconsistent with it is invalid.188 It is founded upon the values of human dignity, equality 
and freedom189 and contains fundamental rights in Chapter 2 (the Bill of Rights) that 
impact on the livelihoods of the informal traders, such as the right to equality,190 the right 
to human dignity,191 and the right to freedom, occupation and profession,192 the right to 
freedom of association,193 the right to housing,194 the right to health care, food and social 
security,195 as well as children’s rights.196 In Government of the Republic of South Africa 
v Grootboom,197 the Constitutional Court held that all the rights in the Bill of Rights are 
interrelated and mutually supportive.198 The court held that:  
 
“There can be no doubt that human dignity, freedom and equality, the foundational values 
of our society, are denied to those who have no food, clothing or shelter. Affording socio-
economic rights to all people therefore enables them to enjoy the other rights enshrined in 
Chapter 2. The realisation of these rights is also key to the advancement of race and gender 
equality and the evolution of a society in which men and women are equally able to achieve 
their full potential.”199  
 
Human dignity and equality are not only values upon which the Constitution is founded, 
but are also fundamental rights enshrined in the Bill of Rights.200 The notion of equality 
takes two forms, namely substantive and formal equality.201 Formal equality requires that 
all persons be treated in same manner, regardless of their social and economic 
circumstances whereas, substantive equality focuses on the equality of outcomes and the 
                                                     
188 s 2 of the Constitution. 
189 s 1 of the Constitution. 
190 s 9(1) states that: “Everyone is equal before the law and has equal protection and benefit of the law.” 
191 s 10 provides that: “Everyone has inherent dignity and the right to have their dignity respected and protected.” 
192 s 22 of the Constitution provides that: “Every citizen has the right to choose their trade, occupation or 
profession freely. The practice of a trade, occupation or profession may be regulated by law.” 
193 s 18 of the Constitution states that: “Everyone has the right to freedom of association.”  
194 s 26(1) of the Constitution provides that: “Everyone has the right to have access to adequate housing.” 
195 s 27 of the Constitution.  
196 s 23 of the Constitution. 
197 2001 1 SA 46 (CC). 
198 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) par 23.  
199 Government of the Republic of South Africa v Grootboom (n 198) 23. 
200 ch 2 of the Constitution. 
201 Van Niekerk et al (n 83) 122. 
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social and economic conditions of groups and individuals are significant 
considerations.202 The Constitution unequivocally prefers substantive equality and this 
has been affirmed by the courts. In President of the Republic of South Africa v Hugo, the 
Constitutional Court stated that: 
  
“We need to develop a concept of unfair discrimination which recognises that although a 
society which affords each human being equal treatment on the basis of equal worth and 
freedom is our goal, we cannot achieve that goal by insisting upon identical treatment in 
all circumstances before that goal is achieved.”203 
 
In the later decision of Minister of Finance v Van Heerden, the court noted the 
inadequacies of the formal dimension of equality in light of the history of our country 
and held: 
 
“For good reason, the achievement of equality preoccupies our constitutional thinking, 
when our Constitution took root a decade ago our society was deeply divided, vastly 
unequal and uncaring of human worth. Many of these stark social and economic disparities 
will persist for a long time to come. In effect the commitment of the Preamble is to restore 
and protect the equal worth of everyone to heal the divisions of the past and to establish a 
caring and socially just society.”204 
 
In Makwikana v eThekwini Municipality205 the court described informal traders as “a 
group in a poverty-stricken socio economic class”.206 It further described these workers 
as “historically disadvantaged black, mainly African people marginalised to the fringes 
of society”.207 From this, it is clear that there exists a link between informal trading, 
poverty, race and socio-economic status. The notion of substantive equality therefore 
requires that these historically disadvantaged, predominantly black women workers, be 
treated in a way that recognises their social and economic background. Furthermore, 
these workers engage in informal trading in order to earn a livelihood. The right to earn 
a livelihood has been recognised as inextricably linked to the fundamental right to human 
                                                     
202 Van Niekerk et al (n 83) 122.  
203 President of the Republic of South Africa v Hugo 1997 4 SA 1 (CC) par 41. 
204 Minister of Finance v Van Heerden 2004 12 BLLR 1181 (CC) par 23. 
205 2015 3 SA 165 (KZD); This case will be discussed in greater detail at par 3.6.3 below. 
206 Makwikana v eThekwini Municipality (n 171) par 2. 
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dignity. This notion was confirmed in Affordable Medicines Trust v Minister of Health 
RSA where the court succinctly held that 
 
“… there is a relationship between work and the human personality as a whole. It is a 
relationship that shapes and completes the individual over a lifetime of devoted activity, it 
is the foundation of a person’s existence.”208 
 
This notion was also affirmed in the decisions of South African Informal Traders Forum 
v City of Johannesburg as well as the Makwikana v eThekwini Municipality cases.209 
Chapter 7 of the Constitution confers executive and legislative powers on local 
authorities as well as the right to govern the local affairs of its community, including 
informal trading. Section 152(1) of the Constitution lists the objects of local authorities, 
which include: 
 
a) to provide a democratic and accountable government; 
b) to ensure the provision of services to communities in a sustainable manner; 
c) to promote social and economic development; 
d) to promote a safe and healthy environment; and 
e) to encourage the involvement of communities and community organisations in 
the matters of local government. 
 
Local authorities must therefore strive to realise their constitutional mandate and ensure 
that the regulation of informal trading is in line with the Constitution. Local authorities 
must therefore aim to establish an enabling framework for the regulation of informal 
trading as this will promote social and economic development. This will require the 
provision of adequate infrastructure and services including waste disposal, water and 
sanitation.       
 
3.3. Extending labour protection 
Informal traders are explicitly excluded from the definitional scope of an “employee” in 
terms of the Labour Relations Act (hereinafter referred to as the LRA), as well as other 
                                                     
208 Affordable Medicines Trust v Minister of Health RSA 2006 3 SA 247 (CC) par 59. 
209 These will be discussed in greater detail in para 3.6.1 and 3.6.3 below. 
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central labour legislation210 and therefore derive no protection therefrom.211 Section 213 
of the LRA does, however, includes a definition of “employment laws” that provide for 
the right to safe and heathy working conditions, unemployment insurance, as well as 
skills development.212 It is important to consider the provisions of these laws, as well as 
the extension of the labour law protection thereunder to workers in the informal 
economy, particularly informal traders. 
 
3.3.1. The Occupational Health and Safety Act 85 of 1993 and the Compensation for 
Occupational Injuries and Diseases Act 130 of 1993  
At common law, there is a duty on employers to establish and provide safe working 
conditions for their employees.213 The Occupational Health and Safety Act (hereinafter 
the “OHS Act”) and the Compensation for Occupational Injuries and Diseases Act 
(hereinafter “COIDA”) contain provisions relating to the provision of adequate 
occupational health and safety at work.214 The OHS Act aims to prevent health and safety 
risks in the workplace including plant and machinery, as well as all risks associated with 
work-related activities215 while COIDA aims to provide for compensation for injuries, 
diseases or death occurring in the course of employment.216 The scope of application of 
these acts is, however, limited to workers in an employment relationship, as both acts 
refer to the concepts of “employer” and “employee” – thus excluding informal traders 
and other precarious workers who fall outside the traditional employment framework.217 
                                                     
210 See the Basic Conditions of Employment Act 75 of 1997 and the Employment Equity Act 55 of 1998. 
211 s 213 of the LRA defines an employee as “any person other than an independent contractor who – (a) works 
for another person or the State and who receives, or is entitled to receive, any remuneration; and (b) in any 
manner assists in carrying on or conducting the business of an employer”. This definition is quite narrow and 
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states that every workers has the right – (a) to form and join a trade union; (b) to participate in the activities 
and programmes of a trade union; and (c) to strike”. 
212 In terms of s 213, an “employment law” includes the Unemployment Insurance Act 63 of 2001; the Skills 
Development Act 97 of 1998; the Employment Equity Act 55 of 1998; the Occupational Health and Safety 
Act 85 of 1993; the Compensation for Occupational Injuries and Diseases Act 130 of 1993 and the 
Unemployment Insurance Contributions Act 4 of 2002. 
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215 See long title of the OHS Act. 
216 See long title of COIDA.  
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Mention of self-employed workers (which encompasses informal traders) is made in 
section 9 of the OHS Act, however, the focus is on protecting public health and safety 
and no account is taken of the adverse working conditions under which these workers 
operate due to a lack of adequate infrastructure.218 Local authorities provide access to 
these facilities and regulate local affairs, including the public spaces utilised by informal 
traders. As such, the lack of facilities which are necessary for the operation of hygienic 
informal trading is largely beyond the control of these workers.219 It is submitted that 
legislation regulating occupational health and safety must be extended to include 
informal traders. A positive obligation must be placed on local authorities to provide the 
necessary infrastructure and services to enable informal traders to carry on their business 
in a clean and sanitary manner, and a requisite duty must be placed on informal traders 
to ensure that they provide goods and services that will not endanger public health and 
safety.    
 
3.3.2. The Unemployment Insurance Act 63 of 2001 and Unemployment Insurance 
Contributions Act 4 2002  
Essentially, these statutes seek to provide economic support to employees who are 
unemployed due to being unable to work for multiple reasons.220 Section 2 of the 
Unemployment Insurance Act (hereinafter the “UIA”) states that: 
 
“The purpose of this Act is to establish an unemployment insurance fund to which employers 
and employees contribute and from which employees who become unemployed or their 
beneficiaries, as the case may be, are entitled to benefits and in so doing to alleviate the 
harmful economic and social effects of unemployment.”  
 
The acts apply to all employees, with specific exclusions,221 and also applies to domestic 
workers and seasonal workers.222 The Unemployment Insurance Contributions Act 
(hereinafter the “UICA”) mandates that employers and employees make contributions to 
                                                     
218 Bamu-Chipunza (n 183) 69. 
219 Bamu-Chipunza (n 183) 69. 
220 These include the termination of a contract of employment or the ending of a fixed term contract, dismissal 
or insolvency (see s 16(1)(a) of the UIA). 
221 Initially, the UIA excluded employees who receive remuneration under a learnership agreement. However, 
the Unemployment Insurance Amendment Act 10 of 2016 now includes these workers in its scope of 
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222 See s 3 of the UIA. 
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the Unemployment Insurance Fund.223 By contributing to the Fund, the employee or a 
dependant of the employee will be entitled to benefits including unemployment benefits, 
illness benefits, maternity benefits, adoption benefits and dependants’ benefits.224 The 
scale of these benefits may vary between a maximum of 60% of remuneration for lower 
income contributors and a lower rate of remuneration for higher contributors.225 In terms 
of the Unemployment Insurance Amendment Act226 maternity benefits must be paid at a 
rate of 66% of the earnings of the beneficiary.227 This provides additional benefits to 
women workers during maternity leave.228 Unfortunately, no provision is made for own- 
account workers such as informal traders. The acts make use of the narrow notion of an 
“employee”, thus excluding those who fall outside the traditional framework of 
employment.229 This is unfortunate because contributing to an unemployment insurance 
scheme could be very beneficial to these workers, particularly women informal traders 
during pregnancy, as during this time, women informal traders have no source of income 
and enjoy no maternity protection. The collection of these contributions will indeed be 
challenging due to the lack of an employer to which the contributions can be made, as 
well as the low and irregular income of these workers.230 However, it is submitted that a 
contributory social insurance scheme inclusive of these vulnerable workers must be 
developed. The UIA can cover these workers by providing for contributions by self-
employed or own-account workers. It is however important to note that the contributions 
by informal traders will not be regular, as informal traders generally have an irregular 
income. Furthermore, there is no employer to assist with the collection of contributions, 
which will make the collection process rather challenging for the Unemployment 
Insurance Fund. It will therefore be necessary to establish a body that will be responsible 
for the collection of unemployment insurance contributions by informal traders. 
 
 
                                                     
223 s 6 of the UICA. 
224 See s 12(1)(a) – (e) of the UIA. 
225 See s 12(2)(b) of the UIA. 
226 10 of 2016. 
227 See s 12(3)(c) of the Act. 
228 Fourie (n 14) 228. 
229 In terms of the Act, an “employee” means “any natural person who receives remuneration or to whom 
remuneration accrues in respect of services rendered or to be rendered by that person, but excludes any 
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230 Fourie (n 14) 232. 
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3.3.3. Skills Development Act 97 of 1998 
The Skills Development Act (hereinafter the “SDA”) provides a framework to develop 
and improve the skills of the South African workforce.231 The Act does this to 
a) improve the quality of life of workers, their prospects of work and labour 
mobility; 
b) improve productivity in the workplace and the competitiveness of employers; 
c) promote self-employment; and  
d) improve the delivery of social services.232 
 
The Act establishes Sector Education and Training Authorities (SETA) for any economic 
sector.233 Section 10 of the Act contains an extensive list of the functions of the SETAs 
which include developing sector skills plans and promoting learning programmes. 
SETAs can play a significant role in developing and implementing education and training 
programmes specifically designed for informal traders, with a focus on equipping 
informal traders with tools to ensure profitability and sustainability in this particular 
informal economic activity. The Employment Services Act 4 of 2014 is another notable 
act in relation to improving the skills and employment of the South African workforce. 
The long title of the Act provides that it seeks to establish schemes to promote the 
employment of young work seekers and other vulnerable persons. The scope of this Act 
is wide enough to cover informal traders, as they are classified as a vulnerable group due 
to the lack of adequate labour protection. Importantly, in terms of the Act, “work 
opportunity” includes self-employment and “work scheme” means any programme 
aimed at assisting people to set themselves up in self-employment.234 This provision 
enables informal traders to benefit from the Act as they are generally self-employed 
workers. Furthermore, section 6 of the Act provides that the Minister may establish work 
schemes in order to enable vulnerable work seekers to be placed in opportunities of self-
employment. These envisaged work schemes can play a vital role in equipping informal 
traders with the necessary skills to develop and sustain their occupation through 
education and training. Fourie suggests that such training could include information on 
                                                     
231 See the long title of the SDA.  
232 s 2(1)(a) of the SDA. 
233 s 9 of the SDA. 
234 s 1 of the Act. 
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access to resources as well as legal empowerment, as these workers are often not aware 
of their rights.235 
 
3.4. The Promotion of Equality and the Prevention of Unfair Discrimination Act 4 of 2000 
One of the most prevalent challenges faced by informal traders is the constant harassment 
by local authorities. Informal traders do not enjoy protection against harassment under 
section 6 of the Employment Equity Act (EEA),236 as this Act only applies to employees 
as defined by the Act, as well as applicants for employment.237 Non-standard workers 
who are excluded by the definition of employee in the EEA can therefore only seek 
protection under the Promotion of Equality Prevention of Unfair Discrimination Act 
(PEPUDA). PEPUDA provides wide coverage outside the employment paradigm and 
expressly excludes any person to whom the EEA applies.238 The Act prohibits unfair 
discrimination on the grounds of race, gender, disability and further prohibits hate 
speech, harassment and the dissemination and publication of information that unfairly 
discriminates.239 Section 1 of PEPUDA defines “harassment” as:  
 
“unwanted conduct which is persistent or serious and demeans, humiliates or creates a 
hostile or intimidating environment or is calculated to induce submission by actual or 
threatened adverse consequences and which is related to –  
a) sex, gender or sexual orientation; 
b) a person’s membership or presumed membership of a group identified by one or 
more of the prohibited grounds or a characteristic associated with such group.” 
 
In terms of section 8 of the Act, unfair discrimination based on gender includes: 
 
a) gender-based violence; 
                                                     
235 Fourie (n 14) 200. 
236 Employment Equity Act 55 of 1998; s 6 of the EEA contains the prohibition of unfair discrimination and s 
6(1) states that “no person may unfairly discriminate, directly or indirectly, against an employee, in any 
employment policy or practice, on one or more grounds, including race, gender sex, pregnancy, marital status, 
family responsibility, ethnic or social origin, colour, sexual orientation. Age, disability, religion. HIV status, 
conscience, belief, political opinion, culture, language or birth”. 
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b) female genital mutilation; 
c) the system of preventing women from inheriting family property; 
d) any practice, including traditional, customary or religious practice, which impairs 
the dignity of women and undermines equality between women and men, 
including the undermining of the dignity and well-being of a girl child; 
e) any policy or conduct that unfairly limits access of women to land rights, finance 
and other resources; 
f) discrimination on the ground or pregnancy; 
g) limiting women’s access to social services or benefits, such as health, education 
and social security; 
h) the denial of access to opportunities, including access to services or contractual 
opportunities for rendering services for consideration, or failing to take steps to 
reasonably accommodate the needs of such persons; and 
i) systemic inequality of access to opportunities by women as a result of the sexual 
division of labour. 
   
Evidently, this provision is significant for all women working in the informal economy. 
It refers to social security, as well as health, and thus recognises that workers in the 
informal economy are excluded from social protection measures, particularly social 
insurance schemes, as these schemes link the concepts of “contributor” and “employee” 
and thereby effectively limiting their scope to the traditional or formal employment 
paradigm.240 It is therefore imperative that social security measures make provision for 
these vulnerable workers, as denying them access may constitute unfair discrimination. 
Furthermore, in terms of the Act, denying women informal traders sanitation and health 
services may constitute unfair discrimination based on gender. Local authorities seldom 
provide these facilities, but often require informal traders to keep their area and property 
in a clean, sanitary and well maintained condition.  Informal traders constitute own-
account workers, therefore the deprivation of access to opportunities, including 
opportunities for rendering services for consideration, impairs their livelihood. Section 8 
of PEPUDA thus provides these workers with a claim against local authorities in 
instances where access to their livelihoods is denied. Importantly, the Act provides that 
                                                     
240 See the Unemployment Insurance Act 63 of 2001; Smit “Decent work and the promotion of access to social 
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700 700. 
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when determining the fairness or unfairness of the discrimination, factors such as the 
impairment of human dignity,241 the impact of the discrimination on the complainant,242 
the societal position of the complainant, and whether the complainant suffers from 
patterns of disadvantage, must be taken into account.243 These provisions are important 
to informal traders as their right to earn a livelihood is inextricably linked to the right to 
human dignity.244 These workers are mostly from previously disadvantaged groups, both 
as women and as black people, as such, discrimination against these workers is 
compounded.245 PEPUDA provides wide coverage to women workers and is inclusive 
and gender-responsive.  
 
The Act further provides that the Equality Courts will have jurisdiction in these 
circumstances246 and confers wide powers on these courts to make an appropriate order 
in the circumstances, including: an interim order; a declaratory order; an order for the 
payment of damages; an order restraining unfair discriminatory practices; an order to 
make opportunities previously denied available to the complainant; an order for 
implementation of special measures to address the unfair discrimination; hate speech or 
harassment and an order directing reasonable accommodation of a group or class of 
persons.247 The Act contains a comprehensive and detailed dispute resolution 
mechanism. The Act states from the outset that, in the adjudication of proceedings 
instituted in terms of the Act, principles such as the expeditious and informal processing 
of cases, which facilitate participation by the parties to the proceedings and access to 
justice to all persons in relevant judicial and other dispute resolutions forums, must 
apply.248 
 
PEPUDA thus creates a framework for the enforcement of the rights of informal traders, 
particularly women workers as they are often subjected to discrimination that is 
“multidimensional” in nature.249 The Act contains a wide and inclusive conceptual 
                                                     
241 s 14(3)(a). 
242 s 14(3)(b). 
243 s 14(3)(c). 
244 s 10 of the Constitution. 
245 Fourie (n 14) 255. 
246 In terms of s 16(1)(a) of the Act, every High Court is an equality court for the area of its jurisdiction. 
247 s 21(2) of the Act. 
248 See s 4(1)(a) – (e) of the Act which provides the guiding principles. 
249 Fourie (n 14) 255. 
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framework that is in line with the ILO Convention concerning the Elimination of 
Violence and Harassment in the World of Work 2019 (No.190). In addition, it does not 
limit its scope of application by specifically listing persons to which the Act applies, 
which indicates that the Act applies to all persons, excluding those who derive protection 
from the EEA. The Act further aligns with the Convention in that it seeks to promote 
equality and prevent discrimination with a particular focus on women and persons from 
vulnerable groups. PEPUDA thus adopts the integrated, inclusive and gender-responsive 
approach which is also contained in the Convention. It promotes access to justice by 
further providing for a comprehensive and detailed dispute resolution mechanism. It is 
therefore recommended that, when drafting the proposed policy prohibiting and 
preventing violence and harassment against informal traders, both the provisions of the 
Convention and PEPUDA must be taken into account.       
 
3.5. The Businesses Act 71 of 1991 
The South African Constitution established a system of cooperative governance250 
comprising 3 spheres of government, namely the national, provincial and local 
government.251 At a national level, the main legislative mechanism through which 
informal trading is regulated is the Businesses Act (hereinafter “the Act”). The Act aims 
to regulate matters relating to the licensing and carrying on of a business as well as 
matters related thereto.252 It does not contain a definition of the term “informal trader”, 
but provides a definition of the concept of an “employee” which echoes the definition 
contained in section 213 of the Labour Relations Act. This Act therefore considers 
informal traders as business people, as opposed to “workers” in the broad sense of the 
word. The Act, in section 6A, confers powers upon local authorities to create by-laws 
regarding the supervision, control and restriction of the carrying on of informal trading. 
In terms of the Constitution, local government constitutes a sphere of government with 
both executive and legislative powers to govern specific issues.253 Therefore, at a local 
level, informal trading is predominantly regulated by municipal authorities. The Act 
allows the municipal authorities to prescribe a penalty for non-compliance with the 
provisions of the by-laws in the form of a fine or imprisonment for a period not exceeding 
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251 s 41(1) of the Constitution. 
252 Long title of The Businesses Act 71 of 1991. 
253 s 156(1) of the Constitution of the Republic of South Africa, 1996. 
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three months and for the further removal and impoundment of the informal trader’s goods 
or even movable structures.254 The Act does, however, prohibit a by-law contemplated 
under section 6A from restricting the carrying on of informal trading to specified hours 
or places, or to specified goods or services.255 It further prohibits said by-laws from 
requiring an informal trader to hold a license, permit, authority, certificate or approval.256 
These by-laws must comply with the provisions of the Act, as the Constitution provides 
that municipal by-laws that are inconsistent with national legislation will be invalid.257 
However, this Act primarily contains provisions of a punitive nature, thus reinforcing the 
idea that informal traders are an encroachment on urban development and public spaces. 
Local authorities are not obligated to “investigate the livelihoods that will be affected” 
by the restriction or prohibition of trade.258 The Businesses Act therefore fails to address 
the various challenges faced by informal traders. This may be attributed to the fact that 
it was enacted in the pre-constitutional era and thus continues to reflect the apartheid 
policies that considered informal trading as an illegal activity.259     
 
The regulatory framework governing informal traders in South Africa is therefore 
extremely fragmented260 as various municipalities have established by-laws in 
accordance with the Businesses Act to govern informal trading. The obvious result is the 
absence of a uniform and comprehensive national framework regarding informal traders, 
as well as the failure by local authorities to acknowledge these workers’ right to earn a 
livelihood. 
 
 
 
                                                     
254 s 6A(d)(i) and (ii) of the Act. 
255 s 6A(b)(1)(aa) and (bb). 
256 s 6A(c)(i) and (ii). 
257 s 156(3) of the Constitution; in Fedsure Life Assurance Ltd v Greater Johannesburg Transitional 
Metropolitan Council 1999 1 SA 37 (CC) par 54, the Constitutional Court reiterated: “it seems central to the 
conception or our constitutional order that the legislature and executive in every sphere are constrained by 
the principle and they may exercise no power and perform n function beyond that conferred upon them by 
law. At least in this sense, then, the principle of legality is implied within the terms of the interim 
Constitution.” 
258 Webster “The end of the street? Informal traders’ experiences of rights and regulations in Inner City 
Johannesburg” available at https://www.seri-
sa.org/images/Seri_informal_traders_report_FINAL_FOR_SIGN_OFF_2.pdf (22-07-2019). 
259 Fourie (n 14) 259. 
260 Fourie (n 14) 250. 
 41 
 
3.6. Case studies 
This study will analyse the by-laws enacted by local authorities in the cities of 
Johannesburg, Cape Town and Durban (now known as the eThekwini Municipality), 
respectively. These cities constitute the 3 major municipalities in South Africa. It will 
thus be beneficial for purposes of this study to evaluate the regulatory framework for 
informal trading in these areas. 
 
3.6.1. The City of Johannesburg  
In 2004, the City of Johannesburg promulgated street trading by-laws under the auspices 
of the Businesses Act261 and the Local Government: Municipal Systems Act.262 The by-
laws’ stated purpose is to “regulate informal trading within the jurisdictional area of the 
City in a manner that recognises and enhances the City’s constitutional and other 
statutory obligations”.263 The substance of the by-laws is contained in sections 7, 9 and 
10. Section 7 concerns itself with environmental health and safety and essentially 
requires informal traders to keep their area and property in a clean, sanitary and well 
maintained condition. Section 9 lists prohibited conduct, thus naming specific areas 
where informal trading may not take place, while section 10 provides a comprehensive 
list of restricted conduct which includes, for instance, “erecting a shelter for the purpose 
of providing shelter other than a device approved by the Council”.264 This by-law is 
clearly highly restrictive in nature and fails to provide an enabling environment for the 
informal traders. The by-law seems to prioritise the protection of formal businesses, 
pedestrians, traffic flow and public spaces.265 Emphasis is almost entirely on the rights 
and obligations of the informal trader266 with no mention of the duties of the municipal 
authority to protect these workers’ right to earn a livelihood.    
 
The 2009 Informal Trading Policy (hereinafter “the Policy”) brought with it some 
progressive elements267 and purports to provide a more enabling framework. The Policy 
acknowledges that informal trading is capable of expanding the city’s economy and 
                                                     
261 71 of 1991. 
262 32 of 2000. 
263 par D of the City of Johannesburg Metropolitan Municipality Informal Trading By-Laws. 
264 par 10(1)(b) of the City of Johannesburg Metropolitan Municipality Informal Trading By-Laws . 
265 https://www.wiego.org/resources/street-vendors-laws-and-legal-issues-south-africa (22-07-2019). 
266 https://www.wiego.org/resources/street-vendors-laws-and-legal-issues-south-africa (22-07-2019). 
267 Matjomane (n 29) 35. 
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contributes to job creation and alleviation of poverty.268 The Policy draws its legislative 
background from section 22 of the Constitution269 and recognises that the right to choose 
any trade, occupation or profession extends to informal traders.270 The Policy establishes 
an informal trading smart card system, which serves as a means to verify the issuing of 
licenses and permits and contains information on where the informal trader has been 
allocated space to trade.271 Only informal traders who possess said smart card will be 
allowed to trade. The Policy states that spatial development plans should take into 
consideration the needs of the informal trading sector.272 This illustrates a shift towards 
accommodation of informal trading in new developments proposed within the City.273 
An interestingly progressive feature of the Policy is the inclusion of training and 
mentorship programmes which aim to provide advice to promote success, sustainability 
and profitability.274 Notwithstanding some of these progressive elements of the Policy, it 
is quite vague and does not contain clear and sustainable solutions to the challenges faced 
by informal traders.275 While fairly progressive on paper, the implementation of the 
Policy is fundamentally inconsistent,276 leading to an adversarial approach of 
enforcement by the local authorities.277 This adversarial approach of enforcement was 
evident in the South African Informal Traders Forum v City of Johannesburg278 case. 
 
In this matter, 1210 informal traders were forcibly removed from their trading sites in 
the City of Johannesburg as part of the Mayor’s “Operation Clean Sweep”. During these 
evictions, the City did not distinguish between those trading unlawfully and those trading 
lawfully. The applicants (SAITF) brought an urgent application in the High Court 
seeking urgent interim relief permitting them to trade at the locations they occupied 
immediately prior to the removal. The application was unsuccessful, however, the 
Constitutional Court granted leave to appeal on the basis that it was in the interests of 
                                                     
268 Preamble of the Informal Trading Policy for the City of Johannesburg, 2009. 
269 Constitution of the Republic of South Africa, 1996. 
270 par 2.1. 
271 par 9. 
272 par 6. 
273 Matjomane (n 29) 24. 
274 par 14.2. 
275 Fourie (n 14) 270. 
276 Pieterse (n 179) 6. 
277 Fourie (n 14) 270. 
278 2014 4 SA 371 (CC). 
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justice to do so. 279 The applicants satisfied the court that, after the forced removals, they 
were rendered destitute and could not provide for their families, that they were in a 
desperate situation and needed to return to their livelihoods urgently. The court found 
that a refusal to grant leave to appeal would result in the applicants suffering irreparable 
harm. The court acknowledged that the eviction of these informal traders involved 
“constitutional issues of considerable significance” such as the right to human dignity 
and to earn a livelihood, freedom of trade, occupation and profession, and the basic socio-
economic rights of children as dependants of the traders, such as nutrition, health and 
shelter.280 Notwithstanding, the court’s focus was particularly on the illegality of the 
City’s conduct, thus the contravention of the Businesses Act281 and the relevant by-laws. 
From the outset, the court stated that:  
 
“When women and men in government disregard the law, their conduct may very well 
cause much hardship, particularly for the vulnerable amongst us…”282 
   
The court highlighted the importance of the rule of law and the application of exiting 
legal instruments to promote the rights of these vulnerable traders. The court found that 
the City had flagrantly disregarded the provisions of the Business Act, particularly 
section 6A(2)(a)283 and section 6A(3),284 and that it further violated the “legal” informal 
traders’ undisputed right to occupy their designated trading locations in terms of section 
4 of the Informal Trading By-Laws. The court differentiated between legal informal 
traders, and those who were illegal and stated: 
 
“It is open to the City to use all lawful means to combat illegal trading and other criminal 
conduct. But it has no entitlement to cause harm to lawful, if not vulnerable, traders”.285   
                                                     
279 South African Informal Traders Forum v City of Johannesburg 2014 4 SA 371 (CC) par 21; s 167(6) of the 
Constitution requires that “National legislation or the rules of the Constitutional Court must allow a person, 
when it is in the interests of justice and with leave of the Constitutional Court––  
   (a) to bring a matter directly to the Constitutional Court; or  
   (b) to appeal directly to the Constitutional Court from any other court.” 
280 South African Informal Traders Forum v City of Johannesburg (n 279) par 31. 
281 71 of 1991. 
282 South African Informal Traders Forum v City of Johannesburg (n 279) par 3. 
283 see s 6A(2)(a) which states that “A local authority may…by resolution declare any place in its area of 
jurisdiction to be an area in which the carrying on of the business of street vendor, pedlar or hawker may be 
restricted or prohibited”.  
284 s 6A(3) prescribes steps to be followed by a local authority to designate a trading area for informal trading. 
285 South African Informal Traders Forum v City of Johannesburg (n 279) par 33. 
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The court therefore recognised that the enforcement of the by-laws is rationally 
connected to a legitimate government purpose and the rights of (illegal) informal traders 
could be restricted in the course of enforcing these by-laws.286 This suggests that “illegal” 
traders had been legitimately removed during the course of Operation Clean Sweep and 
that the constitutional protection of informal trading beyond the boundaries of the 
Businesses Act might be limited.287 Pieterse correctly summarises the judgment as  
 
“a disdainful rejection of the manner in which the City had conducted itself during the 
course of Operation Clean Sweep, and an unequivocal affirmation of the dignity of street 
traders in the face of unwarranted and brutal exercise of State power.”288 
 
The court promoted humanitarianism and social justice by recognising the significance 
of the right to earn a livelihood. It highlighted some of the most prevalent challenges 
faced by informal traders, particularly the constant harassment they face at the hands of 
local authorities, and illustrated that the courts will not hesitate to intervene and ensure 
compliance with the Constitution as the supreme law.289 After the judgment of the 
Constitutional Court, the City introduced a new implementation framework in line with 
the Businesses Act and the Constitution.  
 
3.6.2. The City of Cape Town 
In September 2013, the City of Cape Town adopted a new Informal Trading Policy 
(hereinafter “the Policy”). The Policy was developed to be a multi-stakeholder document 
– promoting social dialogue at various levels. It defines an informal trader as “a person 
engaging in informal trade, whether employer or employee” and this encompasses a wide 
range of informal trading activities. Importantly, the Policy acknowledges the role of the 
informal economy in employment and economic growth prospects, because it has low 
barriers to entry and serves as a social safety net, while also sustaining the livelihoods of 
foreign nationals who seek refuge from war-torn countries.290 However, this Policy 
defines the informal sector in terms of a lack of business registration and tax compliance. 
Fourie correctly argues that this is not in line with the definition contained in ILO 
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289 Fourie (n 14) 273. 
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Recommendation No. 204, which highlights the lack of labour and social protection as a 
key characteristic of the informal economy.291 The Policy recognises the diversity of 
informal trading and thus adopts a varied and flexible approach to its regulation.292 This 
is significant, as this Policy recognises the need for a flexible and tailor-made approach 
to the regulation of informal trading. The Policy further provides for special planning to 
provide for suitable trading areas that support vitality and sustainability of informal 
traders293 and a flexible and appropriate level of infrastructure.294 It also outlines roles 
and responsibilities of both the informal traders and the City.295 
 
The City adopted Informal Trading By-Laws in 2009 which were later amended in 
December 2013 and brought in line with the Policy. The by-laws recognise the role of 
informal trading in poverty alleviation, income generation and entrepreneurial 
development, as well as the positive impact that informal trading has on historically 
disadvantaged individuals and communities.296 The by-laws contain a wide definition of 
informal trading and includes trading in pedestrian malls, roving traders, trading at 
special events and beach trading.297 It further promotes social dialogue by providing for 
public participation in respect of the adoption of a trading plan contemplated under 
paragraph 5. The by-laws require the City to consult with interested and affected role 
players, including the informal and formal sector, with the view of compiling a draft 
trading plan.298 In order to conduct informal trading in the City, a person must possess a 
valid permit form the City.299 To qualify for said permit, an applicant must be a South 
African citizen, if not, the individual must be in possession of a valid work permit.300  
Like the Johannesburg by-laws, the City of Cape Town by-laws contain an extensive list 
of prohibitions and restrictions on informal trading such as staying overnight at a place 
where informal trading is conducted301 or conducting informal trading at a garden or 
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park, unless such area has been declared as a trading area.302 The by-laws allow for an 
appeal procedure against any decision taken by the City in terms of the by-laws.303   
 
3.6.3. The eThekwini Municipality304 
At the beginning of the new constitutional dispensation in South Africa, the City of 
Durban introduced a renewal project called the “Warwick Junction” renewal project. 
Warwick Junction is Durban’s largest transportation and trading hub, located on the edge 
of the inner city.305 It hosts between 5000 – 8000 informal traders in various trades and 
sectors, most of which are women.306 The project’s mandate was to focus on safety, 
cleanliness, trading and employment opportunities, as well as the efficiency of public 
transport.307 Of particular importance to informal traders was the provision of street 
trading facilities, the establishment of a dedicated market for the traditional medicine 
traders, and renovations to the fresh-produce market building called the “Early Morning 
Market”.308 Warwick Junction is widely recognised as a global example for the 
integration of informal traders into city plans.309 The project is characterised by its 
continuous collaboration with relevant role-players,310 its consultative nature, as well as 
the empowerment of informal trader organisations. Various organisations play a 
fundamental role in maintaining the livelihoods of informal traders in this area. One such 
organisation is Asiye Etafuleni (AeT), a non-profit organisation which conducts 
advocacy campaigns for the creation of urban environments that are supportive of the 
livelihoods of informal traders. This organisation is guided by the conviction that 
supporting the provision of viable trading spaces for both street and market informal 
traders should be integrated into the City’s planning and budgeting priorities.311 
 
                                                     
302 par 11.11. 
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Warwick Junction has been an undeniable success for market informal traders. However, 
informal traders operating outside of this market still face challenges such as harassment 
by local authorities. There continues to be a disjuncture between exiting laws and the 
implementation of such laws.312 In 2014, the eThekwini Municipality implemented an 
Informal Trading By-Law.313 Like the Johannesburg and Cape Town by-laws, the 
eThekwini by-laws entrench the right to engage in informal trading and lists a number of 
activities that constitute informal trading, thus creating a wide scope of application. 
When contemplating the adoption of an informal trading policy, the by-laws require that 
the Municipality consults with all interested and affected persons,314 thereby allowing for 
public participation. It also states that no person may conduct informal trading without a 
valid permit from the Municipality.315 It further contains a comprehensive list of 
restricted conduct,316 as well as provisions allowing for the removal and impoundment 
of the goods of informal traders.317 The provision relating to the removal and 
impoundment of the trading goods of traders was subjected to the High Court of Durban’s 
scrutiny in Makwikana v eThekwini Municipality.318  
 
In this case, the applicant’s trading goods were impounded for allegedly failing to 
produce a trading permit as a street trader in terms of sections 35 and 39 of the eThekwini 
Municipality: Informal Trading By-Law. The applicant was a 65 year old sole 
breadwinner and leader of informal trading associations,319 and he contended that 
sections 35 and 39 of the by-laws are inconsistent with the Constitution.320 He further 
argued that section 6A(1)(d)321 of the Businesses Act is in conflict with the principle of 
                                                     
312 Harvey et al Compendium of WIEGO and SEWA case studies for UN HLP (n 305). 
313 The eThekwini Municipality: Informal Trading By-law, 2014. 
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legality and the rule of law as entrenched in section 1(c) of the Constitution. The court 
found that:  
 
“s 35(1) is overboard in that it permits impoundment for all contraventions without 
differentiating between serious absolute contraventions and less serious, formal non-
compliances such as trading without producing proof of a permit that do not pose a threat 
to the public.”322 
 
The court further found that section 35 of the by-laws limits the right of access to courts 
in terms of section 34 of the Constitution in so far as  
 
“the impoundment and disposal of the street traders’ property for alleged non-compliance 
with the legal formality of producing a licence or permit to trade; and indiscriminate 
disposal of the street traders’ property for non-compliance with any restriction or 
prohibition or contravention are not supervised by a judicial officer or any other 
independent, impartial tribunal whose function includes resolving disputes between street 
traders and the first respondent.”323   
 
With regard to the right to property in section 25 of the Constitution, the court found that: 
 
“To deprive street traders of their property permanently, s 35 of the By-law has to 
overcome additional hurdles of fair procedure, rationality and proportionality to be valid. 
In the context of street traders procedural fairness would require notification to the owners 
that they are accused of a breach of the By-law before their goods are impounded and 
disposed of … Manifestly the dispute system design in s 35 is incapable of giving effect 
to the right to procedural fairness before a street trader is deprived of her property 
permanently.”324  
 
                                                     
connection with the carrying on of the business of street vendor, pedlar or hawker; and (bb) which he finds at 
a place where in terms of a by- law under subsection (1) (a) (ii) or (iii), the carrying on of such business is 
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322 Makwikana v eThekwini Municipality (n 171) par 80. 
323 Makwikana v eThekwini Municipality (n 171) par 91. 
324 Makwikana v eThekwini Municipality (n 171) par 96. 
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Here the court made reference to the notion of just administrative action in terms of 
section 33 of the Constitution, which entrenches the right to administrative action that is 
lawful, reasonable and procedurally fair. The Promotion of Administrative Justice Act 
(PAJA)325 was enacted to give effect to this right. The Act defines administrative action 
to include “any decision taken …by an organ of state when exercising a public power in 
terms of the Constitution … or exercising a public power or performing a public function 
in terms of any legislation”. On this basis, it is submitted that the right to fair 
administrative action is also applicable to informal traders, in that, when local authorities 
make decisions relating to the issuing, suspension or revocation of licenses, the use of 
public spaces and the removal and impoundment of trading goods, they are exercising a 
power in terms of the Constitution as well as national legislation.326 Consequently, this 
constitutes administrative action. Fourie argues that informal traders then have recourse 
to institute a claim in terms of section 8 of PAJA for an order that is “just and equitable”. 
 
With reference to equality, the court stated that at first glance the by-laws seems racially 
neutral. However, “apartheid layered poverty over race” and the “degree of 
intersectionality of race and socio-economic status results in the greatest impact being on 
Africans”. The court thus acknowledged that African informal traders are, by virtue of 
their race, even more disadvantaged. The court recognised that “race and socio-economic 
status are cemented together tightly though not inextricably”, and that “recognising race 
acknowledges that for black people and Africans in particular discrimination is double 
compounded”.327  
 
The Makwikana decision is indeed a landmark case. The court advanced the 
constitutional rights of informal traders and illustrated that by-laws that are not in line 
with the Constitution will be declared unconstitutional. It illustrated that informal traders 
can enforce their rights in terms of the Constitution by challenging decisions by local 
                                                     
325 Promotion of Administrative Justice Act 3 of 2000. 
326 s 151(3) of the Constitution states that “a municipality has the right to govern, on its own initiative, the local 
government affairs of its community, subject to national and provincial legislation, as provided for in the 
Constitution”. 
327 Makwikana v eThekwini Municipality (n 171) par 115. 
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authorities in terms of PAJA, or by challenging the law itself for non-compliance with 
the Constitution.328  
 
3.7. Conclusion  
The regulatory framework for informal traders in South Africa is fundamentally 
fragmented. These workers constantly face harassment by local authorities, because 
informal traders are not regarded as workers, but as encroachers on public spaces.329 A 
uniform and comprehensive national framework regarding informal traders is lacking. 
The case studies conducted above indicate that local authorities largely adopt a punitive 
approach to informal trading as opposed to an enabling framework, with certain 
exceptions. The City of Cape Town recognises the importance of adopting a varied and 
flexible approach to regulating informal trading due to its diversity, the role of informal 
trading in job creation and poverty alleviation, as well as the provision of trading areas 
and infrastructure. The eThekwini Municipality’s Warwick Junction highlights the 
importance of social dialogue. Here the role of NGOs is of particular importance in 
affording informal traders a voice and representation. These provisions should be 
included in any proposed national framework governing informal traders, as this would 
afford all informal traders in South Africa equal protection.  Landmark decisions such as 
the SAITF and Makwikana cases is a step in the right direction, as these cases serve to 
empower informal traders to exercise their constitutional rights. Tailor-made legislative 
intervention that would promote inclusivity, social dialogue and gender equality, is 
however required.330 Consequently, the enactment of national legislation governing 
informal traders is suggested, as this would promote uniformity, legal certainty, and 
would further legitimise these workers’ occupation. In the jurisdiction of India such 
legislation has been enacted and a discussion of the best practices adopted by this country 
follows in chapter 4. 
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CHAPTER 4 
A COMPARATIVE PERSPECTIVE: LESSONS FROM INDIA 
 
4.1. Introduction  
In chapter 3, the position of informal traders in South Africa was discussed, and the need 
for a tailor-made legislative intervention was identified. In this chapter, the study 
investigates the regulatory framework for informal traders in India. India has successfully 
adopted tailor-made solutions specific to the circumstances of informal traders that have 
fundamentally improved the position of these vulnerable workers.  This chapter seeks to 
identify and analyse these measures, as well as to evaluate whether they can offer 
guidance in the South African context. The Constitution permits and acknowledges the 
need for a comparative perspective and states in section 39(2) that “when interpreting the 
Bill of Rights, a court, tribunal or forum – (c) may consider foreign law”.331 India was 
chosen due to the significant number of workers in its informal economy, as well as the 
important measures it has developed to address these workers’ vulnerability. India has a 
population of about 1.3 billion people, which makes it one of the largest economies in 
the world with a vast majority of workers working in the informal economy.332 
Approximately 93% of the total workforce in India is constituted of workers in the 
informal economy.333 Furthermore, like in South Africa, the protection of human rights 
in India is of paramount importance.334 This country is also a member of the ILO and has 
ratified 6 of the 8 core conventions.335 It is a country that is distinguished by an evolving 
constitutional framework, which is founded upon the recognition of human rights.336 An 
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https://www.ibef.org/download/Key_Highlights_of_Economic_Survey_2018-2019.pdf (30-10-2019). 
334 Preamble of the Constitution of India. 
335 These are the Forced Labour Convention 1930 (No.29); Equal Remuneration Convention 1951 (No. 100); 
Abolition of Forced Labour Convention 1957 (No. 105); Discrimination (Employment and Occupation) 
Convention 1958 (No. 111), Minimum Age Convention 1973 (No. 138) and the Worst Forms of Child 
Labour Convention 1999 (No. 182) available at 
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11200:0::NO::P11200_COUNTRY_ID:102691 
(30-10-2019). 
336 Singh “India and the universal periodic review” 2012 Journal of National Law University, Delhi 135 140. 
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analysis of this jurisdiction would therefore be of significant value in order to establish 
best practices in respect of the regulation of informal traders.  
 
4.2. Informal traders in India 
In India, informal traders are referred to as “street vendors”337 and the Supreme Court of 
India has defined these workers as “a person who offers goods for sale to the public at 
large without having a permanent structure/place for his activities”.338 There is an 
estimated 12 million street vendors in India, 25 percent of which are women.339 
Evidently, this occupation is fundamental to the Indian economy340 and plays a role in 
the alleviation of poverty in India. It presents work opportunities and forms an important 
part of the retail market.341 The Supreme Court of India has further recognised that street 
vending not only provides a source of income for the street vendors, but also provides 
access to affordable goods and services to a majority of the urban population.342 It is one 
of the oldest forms of retail and indeed continues to grow in numbers.343 Notwithstanding 
these advantages, in many of the Indian cities and most developing countries alike, street 
vendors are regarded as a nuisance and as encroachers of pavements and sidewalks in 
cities.344 They are often seen as a burden to urban development and renewal policies and, 
as a result, these workers are often subjected to harassment by local authorities and the 
police.345 As illustrated in chapter 3 above, street vending is highly controversial and 
contested due to the difficulty in the balancing of interests between the right to the use 
of public spaces and the traders’ right to earn a livelihood.346  
 
However, workers in the informal economy also enjoy constitutional and human rights 
and derive protection therefrom. The Indian Constitution contains a number of 
                                                     
337 Fourie (n 14) 308. 
338 Maharashtra Ekta Hawkers Union vs Municipal Corporation, Greater Mumbai (2014) 1 SCC 490 D. 
339 Harvey et al Compendium of WIEGO and SEWA case studies for UN HLP (n 305). 
340 Srivastava et al “Formalising the informal streets: a legislative review of the Street Vendors (Protection of 
Livelihood and Regulation of Street Vending) Bill 2012” 2013 Journal of Indian Law and Society 247 248. 
341 Srivastava et al (n 340) 248. 
342 Maharashtra Ekta Hawkers Union vs Municipal Corporation, Greater Mumbai (n 338) 490; Fourie (n 14) 
322. 
343 Harvey et al Compendium of WIEGO and SEWA case studies for UN HLP (n 305).  
344 Harvey et al Compendium of WIEGO and SEWA case studies for UN HLP (n 305); par 1.1 of the National 
Policy on Urban Street Vendors, 2009.  
345 Harvey et al Compendium of WIEGO and SEWA case studies for UN HLP (n 305). 
346 Fourie (n 14) 322. 
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fundamental rights which have contributed in advancing the interests of workers in the 
informal economy, including those of street traders, such as equality before the law,347 
protection of certain rights regarding freedom to practice any profession, or to carry on 
any occupation, trade or business,348 and the protection of life and personal liberty.349 
Two main organisations representing informal trade unions, namely the National 
Association of Street Vendors of India (NASVI) and the Self- Employed Women′s 
Association (SEWA), played a significant role in realising these rights by advocating for 
the extension of labour law protection to informal traders. NASVI is a national federation 
of street vendor organisations, including trade unions, community based organisations, 
non-government organisations and professionals, that is dedicated to the protection of 
the livelihood rights of all street vendors in India.350 SEWA is a trade union representing 
poor self-employed women workers.351 It is both an organisation and a confluence of 
three movements, namely, the labour movement, the cooperation movement and the 
women’s movement.352 The organisations’ main objective is to organise poor self-
employed workers for “full employment”, which means that they would become eligible 
for work security, income security, food security and social security.353 
 
4.3. Advocating for a new law: the National Policy on Street Vending, 2004 and 2009 
Similar to South Africa, street vendors in India face unfavourable conditions. These 
include a lack of adequate labour and protection measures, irregular income, lack of 
infrastructure and basic services such as drinking water, toilets, drainage and refuse 
collection, irregular income, regular evictions and displacements, and occupational 
health and safety risks.354 To address these issues, SEWA, in association with NASVI, 
assisted in successfully advocating for an adequate regulatory framework for street 
vendors.355 The advocacy campaigns lobbied by the two organisations lead to the drafting 
                                                     
347 a 14. 
348 a 19(1). 
349 a 21. 
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355 Amis “Symbolic politics, legalism and implementation: the case of street vendors in India” 2015 
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of the National Policy on Street Vending in 2004, and a revised policy in 2009356 to 
improve the unfavourable conditions of street vendors, as well as the management of 
street vending in Indian cities.357  
 
The policy document marked several advancements.358 It states that the overarching 
objective is to “provide for and promote a supportive environment for the vast mass of 
the urban street vendors to carry out their vocation while at the same time ensuring that 
their vending activities do no lead to overcrowding and unsanitary conditions in public 
spaces”.359 The policy thus seeks to strike a balance between the two conflicting rights, 
namely, the right to use public spaces and the right to earn a livelihood. The policy 
recognises that women constitute a significant number of street vendors in India.360 
Furthermore, the policy aims to reflect the fundamental rights enshrined in the 
Constitution of India, such as the right to equal protection before the law and the right to 
adequate means of livelihood.361 Key objectives of the policy statement include: the 
provision of legal status;362 clearly marked vendor zones;363 transparent regulation;364 the 
organisation of street vendors;365 promotion of social dialogue at various forums; self-
regulation; as well as economic empowerment. A central feature of the policy statement 
is the idea of Town Vending Committees (TVCs) which is tasked with supervising the 
process of planning, organisation and regulation of street vending activities, thereby 
facilitating the implementation of the policy.366 The TVCs are to form a partnership 
between vendors and the relevant municipal government, and as such, it is one of the 
government’s first attempts to manage street vending.367 The policy thus recognises the 
contribution of street vendors to the economy, as well as urban life, and it is a major 
                                                     
356 Street vending has been highlighted as a policy issue since 1985 in Bombay Hawkers Union v Bombay 
Municipal Corporation 1985 AIR 1206, where the court sought to authenticate street vendors through the 
introduction of licensing and the creation of vending and non-vending zones. 
357 Amis (n 355) 37. 
358 Naik “Wizards at making a virtue of necessity: street vendors in India” 2015 Social Legal Review 1 51. 
359 par 3.1. 
360 par 1.1. 
361 par 1.5. 
362 par 3.2 (a). 
363 par 3.2 (b). 
364 par 3.2 (c).  
365 par 3.2 (d). 
366 par 1.8. 
367 Amis (n 355) 37. 
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poverty alleviation initiative.368 It aims to ensure the equal treatment of all street vendors 
at a national level,369 unlike the South African situation where local municipalities 
determine their own policies and there is a consequent lack of uniformity.  
 
However, in India, a national policy merely constitutes a statement of intent by the 
Government and does not have the legal weight of a law.370 Therefore, despite the 
detailed provisions of the policy, it was rarely followed and states remained unaware of 
their basic obligations.371 This resulted in only 7 of India’s 29 states implementing the 
policy, with varying levels of dedication.372 It was then proposed that the government 
pass a law that would reinforce the principles enunciated in the policy by creating a legal 
framework that would mandate their implementation by the states and local 
municipalities.373 NASVI, as well as the Ministry of Housing and Urban Poverty 
Alleviation, played a significant role in the drafting process and in 2014, the Street 
Vendors (Protection of Livelihood and Regulation of Street Vending) Act was finally 
passed into law.374  
 
4.4. The Street Vendors (Protection of Livelihood and Regulation of Street Vending) Act 2014 
As early as 1989, the Supreme Court of India in Sodan Singh v New Delhi Municipal 
Council375 recognised the need for an adequate regulatory framework for street vendors 
and the value thereof. The court stated that: 
 
“if properly regulated, according to the exigency of the circumstances, the small traders 
on the sidewalks can considerably add to the comfort and convenience of the general 
public, by making available ordinary articles of everyday use for a comparatively lesser 
price. An ordinary person, not very affluent, while hurrying towards his home after a day's 
work can pick up these articles without going out of his way to find a regular market.”376    
 
                                                     
368 Sinha and Roever “India’s National Policy of Urban Street Vendors” https://www.wiego.or/site/default/ 
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375 1989 SCR 3 1038. 
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In more recent times, the notion of national legislation specific to street vendors in India 
can be traced back to 2010377 in the Supreme Court of India’s Gainda Ram v MCD378 
decision. Here the court reiterated that street vending is a fundamental right protected 
under article 19(1)(g) of the Constitution of India.379 The court also held that the right 
could only be reasonably limited by means of a law and not through municipal systems, 
thereby mandating that legislation be enacted.380 In response to these calls, the Street 
Vendors (Protection of Livelihood and Regulation of Street Vending) Act was enacted 
in 2014 and it established a regulatory framework to protect the rights of all urban street 
vendors in India.381 The Act aims to protect the livelihood of street vendors and provide 
them with a conducive environment for carrying out their business.382 The Act provides 
a comprehensive definition of “street vendor” and the wide scope of the definition seeks 
to cover all activities undertaken by street vendors and to extend its application to all 
regions.383 It defines a street vendor as   
 
“… a person engaged in vending of articles, goods, wares, food items or merchandise of 
everyday use or offering of services to the general public, in a street, lane, side walk, 
footpath, pavement, public park or any other public place or private area, from a temporary 
built-up structure or by moving from place to place and includes hawker, peddler, squatter 
and all other synonymous terms which may be local or region specific; and the words 
‘street vending’ with their grammatical variations and cognate expressions, shall be 
construed accordingly.”384 
 
The Act contains a number of beneficial innovations. These include the codification of 
natural markets, which the Act defines as “a market where sellers and buyers have 
traditionally congregated for the sale and purchase of products and services and has been 
determined as such by the local authority on the recommendation of the Town Vending 
Committee”.385 The Act provides the precise composition of TVCs and aims to ensure 
                                                     
377 Naik (n 358) 53. 
378 2010 10 SCC 175. 
379 Gainda Ram v MCD 2010 10 SCC 175 par 77. 
380 Gainda Ram v MCD (n 379) par 77. 
381 Fourie (n 14) 324. 
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an adequate representation of street vendors by providing that street vendors, or the 
stakeholders supportive of them, must comprise at least 50 percent of the committee.386 
It further provides for the zoning of areas to allow or prohibit vending,387 as well as 
provisions to prohibit the harassment of street vendors by the police or other 
authorities.388 In terms of the Act, street vendors are required to provide the TVCs with 
an undertaking that they would conduct the street vending themselves, or through a 
family member, that they have no other means to earn a livelihood, and that the certificate 
of vending would not be transferred to any other person.389 The Act also makes it the 
responsibility of the vendors to maintain cleanliness and hygiene in the vending zones 
and adjoining areas.390 Importantly, no street vendor may be evicted or relocated unless 
they have been given 30 days’ notice391 and the Act also provides a dispute resolution 
mechanism.392 The Street Vendors (Protection of Livelihood and Regulation of Street 
Vending) Act is thus a model example of a tailor-made regulatory framework specific to 
the challenges faced by a group of informal workers. It adequately addresses the most 
prevalent of the issues encountered by street vendors in India and thus legitimises their 
occupation.  
 
The implementation of the Act resulted in the Supreme Court of India and various other 
high courts passing about 64 judgments and orders between January 2017 and September 
2018.393 This indicates that judicial interpretation is of fundamental importance and that 
the courts play a significant role in the ultimate success of new legislation. In the case of 
India, the high courts have had varying interpretations of the Act. In 2014, the High Court 
of Kerala in Thankappan v The District Collector394 highlighted that the purpose of the 
Act is to protect the rights of urban street vendors, to regulate street vending activities 
and preserve the rights of the street vendors to continue their business in terms of the 
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provisions of the Act.395 In this matter the court disallowed the eviction of the street 
vendors and allowed them to carry on their business until a TVC was constituted in the 
area and a survey of all existing street vendors within the area under its jurisdiction was 
conducted.396 This judgment set a desirable example of statutory interpretation as it 
promotes the purpose of the Act, namely, the protection of the livelihoods of street 
vendors. However, subsequent courts have based their decisions on the pre-2014 status 
of the regulation of street vendors, while others have limited the definitional scope of 
“street vendor”. In Bhikki Ram v New Delhi Municipal Council,397 the High Court of 
Delhi chose not to interfere with the New Delhi Municipal Council’s policy decision to 
allow only 628 street vendors to vend in that area.398 The court held that the street vendors 
in this case cannot claim to be regular street vendors as their names are not mentioned in 
the list of the 628 eligible persons and were thus evicted.399 Similarly, in Bachchu Singh 
v. South Delhi Municipal Corporation,400 the court held that the street vendors were not 
regular street vendors, as their names did not appear in the 1992 list of eligible persons.401 
In these judgments the courts took no cognisance of section 3(3) of the Act which 
provides that: 
 
“no street vendor shall be evicted or as the case may be, relocated till the survey specified 
under sub-section (1) has been completed and the certificate of vending is issued to all street 
vendors.” 
 
Such judicial interpretations only provide protection to those street vendors whose names 
appear in “official and outdated” lists and imposes a penalty on street vendors who do 
not appear on these lists but struggle to earn a livelihood. This ultimately defeats the 
purpose of the Act.402 Another unfortunate decision is that of the High Court of Himachal 
Pradesh in Hari Ram v State of Himachal Pradesh where the court added a caveat to the 
definition of street vendor and held that: 
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“It is also not that every hawker has got a right of protection form ejectment/eviction, under 
the provisions of the Act … There is no automatic application of the Act qua every vendor, 
who under misconception chooses to sit on any place or time on a public property, vending 
anything and everything. Persons who come to the State, seeking employment, only on 
weekends or during tourist season, when tourists throng the State in large numbers, have no 
right of protection under the Act.”403 
 
This is an unfortunate pronouncement since the Act makes no mention of the requirement 
for a street vendor to be a state domicile and this caveat inserted by the court effectively 
limits the Act’s scope of application. 
 
Evidently, the courts have an essential role to play in the successful implementation of 
the Act. It is therefore submitted that a purposive approach to the interpretation of the 
statutory provisions is necessary. The purpose of the Act is to protect these vulnerable 
workers and legitimise their occupation, while the rights and protection afforded to them 
under the auspices of the Act seek to achieve this purpose. Interpreting the Act in a 
manner that is inconsistent with its ultimate purpose would inevitably be detrimental to 
street vendors. 
 
4.5. Conclusion 
It is of the utmost importance that labour law protection be extended to informal traders. 
In South Africa, workers in standard or formal employment enjoy extensive protection 
under central legislation such as the Labour Relations Act,404 the Basic Conditions of 
Employment Act405 and the Employment Equity Act.406 The task should now be the 
development of equally effective means of regulation which would be appropriate to the 
circumstances of workers who fall beyond the scope of standard employment.407 What 
has been done in the jurisdiction of India can offer much guidance. The Street Vendors 
(Protection of Livelihood and Regulation of Street Vending) Act 2014 may serve as an 
example for the regulation of informal traders in South Africa. It creates a uniform and 
comprehensive framework for the regulation of street vendors in India. The Act 
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recognises the diversity of street vending and adopts a wide and comprehensive 
definition of “street vendor” in order to afford protection to the various categories of 
workers. Such a wide conceptual framework is currently lacking in the South African 
context. The Act further seeks to legitimise informal trading as a significant role-player 
in the economy and attempts to empower street vendors. India has further recognised the 
importance of access to social protection for these vulnerable workers, something that is 
fundamentally lacking in the South African context. This tailor-made and innovative 
legislative intervention would be indispensable in South Africa. It would remedy the 
most prevalent of problems currently faced by these workers, while ensuring the equal 
treatment of workers in both formal and informal work. The proposed national legislation 
should also contain a wide conceptual framework and provide for a cheap and simple 
registration process. Furthermore, it should provide for the establishment and 
composition of committees, such the TVCs in India. These committees would play a 
fundamental role in profiling the informal traders in their areas of jurisdiction, while 
promoting social dialogue. In addition, the committees should comprise a specific 
percentage of informal traders and other relevant parties, such as representatives from 
the local governments.  
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CHAPTER 5 
CONCLUSION AND RECOMMENDATIONS 
 
Labour law is considered to be in crisis and is facing various challenges due to its narrow 
conceptual framework. The traditional focus of labour law is to act as a countervailing force to 
the inequalities in bargaining power that exist within employment relationships.408 It therefore 
focuses on the protection of employees in employment.409 The reality, however, is that the 
world of work has changed due to the emergence of new forms of work, as well as the rapidly 
growing informal economy. In South Africa, as well as other developing countries such as 
India, the informal economy is creating a parallel economy to that of the formal economy. 
Workers in this the informal category, fall beyond the traditional framework of employment 
and are characterised by vulnerability and inadequate labour law protection.410 It is therefore, 
imperative that labour law protection be extended to these vulnerable workers – as the bigger 
the informal economy becomes, the greater the need for protection. The premise of labour law 
can no longer solely be on the protection of workers in formal workplaces. It is therefore 
imperative for this discipline to evolve and respond to the needs of the labour market in its 
entirety. This requires a wider, integrated and inclusive conceptual framework. 
 
This minor dissertation focused on informal traders as a category of workers in the informal 
economy. These workers lack labour law protection and their only means of recourse is derived 
from constitutional and administrative law which has proven to be insufficient as these workers 
continue to be extremely vulnerable. This study has shown that in South Africa, a 
comprehensive and uniform regulatory framework for informal traders is lacking.411 The 
current framework regulating these workers is highly fragmented and their livelihoods are 
dependent on the by-laws enacted by local authorities, which predominantly criminalise 
informal trading and comprise punitive, rather than enabling, measures.  
 
It is recommended that comprehensive and enabling national legislation is enacted in South 
Africa to regulate informal trading, as is the case in India. This will promote uniformity at a 
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national level and legitimise the occupation of informal trading. It is suggested that within the 
preamble of the national legislation, it should provide as follows: 
 
a) the recognising of informal traders as “workers”; 
b) acknowledging informal trading as a livelihood activity and therefore promote 
informal traders’ rights to human dignity, equality and freedom of trade, occupation 
and profession; 
c) recognising the role of informal trading in the alleviation of poverty, income 
generation as well as access to affordable goods and services in lower income 
communities; and  
d) promoting the facilitation of informal trading as well as a shift from punitive to 
enabling regulatory measures. 
It is suggested that the national legislation should contain a broad and comprehensive definition 
of informal trading, clearly indicating which categories of workers fall within the scope of its 
protection. It is imperative that a varied and flexible approach to informal trading be adopted 
due to the diverse nature of this occupation.412 In order to address the most prevalent of the 
issues faced by these vulnerable workers, the national legislation must provide for: 
 
a) registration mechanisms that are simple and inexpensive, as well as the provision of a 
means of identification such as smartcards, permits or certificates; 
b) the establishment of committees in specific jurisdictions which would be tasked with 
supervising the process of planning, organisation and regulation of informal trading 
activities in that jurisdiction. The committees should be comprised of representatives 
from local government, as well as worker representatives, and the precise composition 
of said committees must be expressly provided for; 
c) the provision by local authorities of adequate infrastructure and basic social security 
measures such as water, sanitation and childcare facilities;413  
                                                     
412 See par 5.1.2. of the City of Cape Town Informal Trading By-laws; see also a 2(1) of the Street Vendors 
(Protection of Livelihood and Regulation of Street Vending) Act at par 4.4. The Indian jurisdiction has 
adopted a wide and comprehensive definition of “street vendor” which consequently extends protection to 
various categories of these workers.  
413 Fourie (n 14) 445; It is further suggested that the OHS Act be extended to impose obligations on local 
authorities to provide adequate health and safety measures for informal traders. 
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d) empowerment of women informal traders by establishing a mandatory percentage of 
these workers in representative structures;414 
e) promotion of social dialogue and organisations representative of informal traders such 
as NGOs;415 
f) prohibition of violence and harassment against informal traders; 
g) the establishment of an unemployment insurance fund to which informal traders can 
contribute; and 
h) the establishment of education and mentorship programmes in order to facilitate the 
sustainability and profitability of informal traders. 
 
The national legislation would serve as an overarching legal framework. It is recommended 
that the legislation should be flexible by allowing local authorities to enact by-laws that would 
focus on the implementation of the provisions of the national legislation, while addressing the 
specific challenges of that particular jurisdiction.  
 
It is further recommended that a policy regulating the handling of violence and harassment 
against informal traders be adopted. The provisions of the ILO Convention concerning the 
Elimination of Violence and Harassment in the World of Work 2019 (No.190), as well as 
PEPUDA, should offer guidance in this regard. The proposed policy should adopt a wide and 
comprehensive conceptual framework and an inclusive, integrated and gender responsive 
approach as contained in the Convention. A central feature of the policy should be the 
prohibition of unfair discrimination in light of section 9 of the Constitution, while the policy 
should also state that violence and harassment against informal traders constitutes a form of 
unfair discrimination. The policy should further include a detailed definition of violence and 
harassment and provide a dispute resolution mechanism that ensures easy access to the courts, 
tribunals or forums. A policy, however, is soft law and has no binding legal effect. It is therefore 
recommended that the provisions of the policy thereafter be reflected in national legislation, 
which would apply to local authorities and the public at large. Furthermore, upon ratification 
of the convention, it is imperative that South Africa ratifies Convention No. 190, and thereafter 
bring the current legislation in line with the Convention. 
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